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ADDRESS TO GRADUATING CLASS OF '92. 



PROP. OEOEGB CHASE. 



Members of the OraduaHng Class : 

Yoa haye learned in your legal stadies 
that object eyidence is oftentimes of great 
▼alue as a means of proof. It giyes me 
great pleasure to present you this eyening 
to this throng of our assembled friends as 
object eyidence of the most significant 
kind, showing the rapid growth and the 
robast yitality of the New York Law 
School. A year ago at this time the 
School had not even an existence. Not 
until the eleventh of June^ 1891, was its 
chsrter of incorporation granted and its 
career begun. And now how glad the 
fruition ! The seed that we planted took 
quick root, flourished luxnriantly, and in 
one brief season has brought this rich 
harvest. It is but natural, I think, that 
we who planted the seed and cherished 
the confident hope of a goodly success^ 
should take an honest pride in the results 
achieved. And it is with feelings of deep 
gratification that we greet this, the first 
graduating class, so large in numbers, so 
earnest in spirit, so zealous in preparation 
for the professional duties that the future 
has in store. We asked the Board of Re- 



gents of this great State of New York 
who represent the State in its care for the 
interests of higher education, to give the 
School an existence. We promised, as 
was done in old Boman times, that the 
State should receive no detriment. We 
sought simply permission to instil learn- 
ing into the minds of our students, while 
we asked the Begents themselves to take 
charge of the final examinations and dis- 
cover, by whatever tests they sought to 
apply, what those minds then contained. 
You have been the first to receive such 
examination and undergo such tests. So 
well have you borne this experience that 
the Regent's examiner was able to say 
that your papers had a very high average. 
Some court examinations for admission to 
the bar have also come in your way and 
those of your number who have submitted 
themselves to these, have passed them 
with entire success, not a single man fall- 
ing by the way. In fact this faculty of 
passing examinations has seemed of late 
to be a forte peculiarly your own. And 
as the members of the Board of Begents 
who are present with us this evening look 
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into your earnest faces, I am glad that 
you have borne so well their tests, as well 
as oursy and that they can be assured that 
the degrees which they are to bestow 
upon you are worthily reoeiyed. 

It has been an eyentfnl yesx^s experi- 
ence. When we began, many elements of 
uncertainty clustered about our heads. 
The fact that the School possessed no 
power in itself to confer degrees might 
haye a serious effect in repelling students. 
No one could foresee the result. We pos- 
sessed, too, a great heritage in the method 
of instruction, which was celebrated far 
and wide as the method of the most dis- 
tinguished and successful law teacher this 
country has eyer known. Professor Theo- 
dore W. D wight, but the great teacher 
was himself to be no longer with us. And 
it might be that to assume his method as 
our own would be like giying a child some 
distinguished name, whose greatness so 
far exceeded the best of which he was cap- 
able, as to dwarf and belittle all his efforts 
from the start. But Professor Dwight 
was himself willing to put the torch into 
our hands and to bid us keep its light un- 
dimmed and bear it aloft with what 
strength and perseyerance we might. 
With this sanction and encouragement, 
therefore, we felt that we could justly 
take heart and start forward in the course 
with solid grounds of hope. And one 
brief year has solyed these doubts. Your 
class came to us more than eight score 
strong and the Junior Glass with almost 
three score more. This gaye to us that 
rare experience in the history of new insti- 
tutions, — a Senior and graduating class 
as well as a Junior Glass, in the yery first 
year of the School's existence. You haye 
borne witness to your faith in the for- 
tunes of the School in the most striking 



manner. When one thinks of the great 
institutions of learning, at home and 
abroad, whose roots are sunk deep into 
the past and around which cluster mem- 
ories most tender, most sacred, most in- 
spiring, it is easy to understand the spirit 
of loyal deyotion by which their sons are 
animated. The yery buildings are hal- 
lowed by age, the footsteps of memorable 
men who haye come and gone are heard 
foreyer through their halls, and the im- 
press their teachers haye left on the life 
and thought of their time and of all suc- 
ceeding time can neyer be effaced. Bnt 
for an institution with no past, no build- 
ings, no memories, it is strange indeed 
that there should be any peculiarly strong 
attachment on the part of its students. 
And yet the spirit of loyalty you haye 
shown to the School, your pride in its 
success, your zeal in its upbuilding, your 
interest in its fortunes, would haye dono 
honor to any son and loyer of Oxford, of 
Yale, or of Harvard, in testifying his 
affection to Alma Mater, You haye 
seemed to feel the same strong desire that 
Trustees and Faculty haye felt that the 
School should haye a foundation that 
would proye firm and solid and lasting. 
And for this we return to you our sincere 
gratitude. If the School has any assured 
hold upon the future, this will depend 
upon one thing beyond all things else, — 
that is, the loyal affection of its students 
and graduates. May other classes give 
this in the same full rich measure in 
which you haye given it. 

You stand now at the threshold of your 
actiye professional life, — a time fraught 
with great hopes, high ambition, much 
speculation as to the future. Each one 
naturally asks himself the question : Of 
what yalne is the education I haye xe- 
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oeived to fit me for the practical work I 
am about to engage in? The only an- 
swer that can be made is that yoar edaca- 
tion is only begun. Only at yoang ladies' 
boarding schools, as we all know, is 
education ever thoroughly completed. 
Yon willy then, I know, not take umbrage 
when I say that your training has not yet 
made you jurists. Two or three years are 
a yery short time in which to develop 
jurists, when the beginning must be made 
at the yery first starting«post. But Littr6, 
the great philologist, learned the alphabet 
and how to speak his native tongue, before 
he began inquiring into the history and 
etymology of words. And Paderewski, 
the famous pianist, practiced the scales 
and studied long the secret of musical 
interpretation before he could thrill the 
world with his masterly renderings of 
Chopin. So if you are not yet jurists, 
you may feel, I think, that you have start- 
ed on the right road leading in thut direc- 
tion, and if any of you have the capa- 
biliiies to reach that lofty position, you 
will find the legal knowledge thus far 
acquired of no little service in aiding 
your progress. Even as matters stand to- 
night, you may comfort yourselves with 
the reflection that you could puzzle many 
an older lawyer by questions on the New 
York Code or on the niceties of real 
estate law, and that you know more al- 
ready on certain legal topics than yon will 
probably ever know again. For certain 
topics are apt to become prominent in a 
lawyer's practice, while others fall into 
** innocuous desuetude." Bat whatever be 
the measure of your legal learning, yon 
may now properly continue your educa- 
tion in the sphere of actual endeavor, of 
practical application of your knowledge. 
Mother bird does not wait for her young 



to become as large and strong as herself 
before she forces them to try their wings, 
and they gain courage and skill by trying. 
There are many things for you to learn 
which schools do not teach. I settled my 
first dispute after beginning the study of 
law by tiie strict application of what I had 
learned from Parsons on Contracts. As 
sometimes happens, however, from the 
most careful application of legal rules, 
this method left hard feelings behind. I 
have since thought that a little belter 
knowledge of human nature would have 
served my purpose much better, and 
would have left no hard feelings. Uo I 
counsel you to study human nature, con- 
sider the motives by which human con- 
duct is guided, notice the individual 
peculiarities of men with whom you have 
to deal. Some men may be led but not 
driven, while others must be driven by 
hard persistent blows. Others, again, like 
children, must be diverted, to keep them 
in good and easy temper. The tangled 
web of legal complications may oftentimes 
be best unraveled by patient and gentle 
drawing apart of inter-twisted threads, 
whereas hasty and impetuous action would 
tear and tangle worse than ever. To set- 
tle a dispute is far better than to fight it ; 
to bring men again into harmony without 
a lawsuit is a much greater service to 
them than to aggravate their strife and 
bitterness by litigation. Happily all judi- 
cious lawyers recognize this truth and 
apply it in their practice. " Blessed are 
the peacemakers," we are told, but the 
world never thinks of this beatitude as 
applying to lawyers. But if it were truly 
known how many disensions are composed 
by lawyers' intervention, how men of 
selfish, quarrelsome nature are made to 
listen to reason and to realize and perform 
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the duties they owe to othen, the world 
might modify its judgment. The weak, 
the helpless, the innooent, the perseonted 
would be in sorry plight, were there no 
lawyers to aid them. But to acoomplish 
whatever good he may, the lawyer needs 
not only legal knowledge, but also sound 
saving common sense and a spirit of jus- 
tice and fairness in all his conduct 

Your education by books and by the 
teacher's exposition needs also to be sup- 
plemented by the practical management 
of affairs. His first case, if it be only be- 
fore a justice's court, teaches a young 
lawyer the act of practice much more 
yividly than he could acquire it from the 
books. A defeat or two in his lawsuits 
may be of great service in stimulating 
him to more careful preparation. He 
gains confidence in himself by success, he 
learns how to present a case with increas- 
ing skill and judgment, and so acquires 
self-reliance. A young lawyer once told 
me that the best lesson he ever learned 
was to stop running to the older lawyers 
in whose oflSoe he was, for advice or infor- 
mation, and to study out things by him- 
self. He came to realize, he said, that he 
had all the means and facilities they pos- 
sessed to gain the knowledge desired, and 
that it was much more satisfiActory to go 
to the original sources for himself. The 
lawyer's experience is mach the same as 
that of a physician. However learned a 
medical stadent may become in. the 
schools, there is nothing like his actual 
practice afterwards at the bedside to make 
him a skilfal physician. So the lawyer 
must deal with actual men and their con- 
troversies to become the wise counselor. 

Another question troubling your minds 
may be, — where shall I settle for the prac- 
tice of my profession. An Arab philos- 



opher once said that there were three 
things as to which human experience waa 
of little or no service,— choosing a melon, 
buying a horse, and marrying a wife. 
There might be added as equally perplex- 
ing, — the choice of a profession and then 
the decision where to practice that profea- 
sion. One of the earliest graduates under 
Professor Dwight, writing in later life, 
said that when he left the law school, it 
seemed best to him to foUow the advice 
so often given by going West and grow- 
ing up with the country. But, as ill for- 
tune would have it, the place in which he 
settled was one whose rate of progress was 
like the sober jog-trot of the old family 
horse, while other towns and cities grew 
up almost in the night and rushed by it 
at railroad speed. So he said it had been 
the regret of his life that he had not 
chosen some rapidly growing city like 
Chicago and so have been in a great cen- 
tre of business. This experience well 
illustrates the uncertainties of business. 
But in this as in all the other great prob- 
lems of life, it is as Henry Ward Beecher 
aptly said: *'If our foresight were only 
equal to our hindsight, we should be lit- 
tle lower than the angels." Other advice 
once given to a young lawyer, eagerly in- 
quiring where to establish himself, was: 
** Go where there is plenty of business and 
fight for the best of it" This advice has 
a practical hard-headed ring about it 
which may well commend it to men of 
resolute, energetic temperaments. Our 
great cities like Boston, New York, 
Chicago and others afford splendid oppor- 
tunities to put it into practice. And 
when I see how many young men, frosh 
from their law-school studies, have been 
rapidly successfal in New York, I cannot 
wonder that this great city attracts so 
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many stadentB and adds fhem to its bar. 
It is often said that with 6,000 lawyers 
praotioing in this city»the competition 
must be so great that there can be little 
chance for young men to gain a foothold. 
Bnt experience is the best test and that 
proyes the contrary. Daring the thirty- 
three years^ for example, that Professor 
Dwight was at the head of Colombia Ool- 
lege Law School, there were graduated 
under him 3,646 men. I find that to-day, 
notwithstanding all the deaths that haye 
occurred, notwithstanding the large num- 
ber that haye settled in other parts of the 
country or haye giyen up the profession 
of the law, there are, out of this entire 
body of graduates, 1,476 still in prac- 
tice at the New York city bar. This is a 
little more than 40 per cent of the whole 
number. It may be safely assamed that 
all these men are at least gaining a com- 
petence, and not a few of them haye won 
riches and high distinction. There is 
little reason, therefore, to fear the com- 
I>etition of a great city. The experience 
of these men ought to be your encourage- 
ment They are your elder comrades, 
having had the same training, the same 
doubts, the same trials, the same oppor- 
tunities. The way can be no harder for 
you than it has been for them. And hay- 
ing witnessed your earnestness, your 
fidebty, your enthusiasm, during all the 
past year, I can bid you Ood-speed, with 
confidence that you will attain as com- 
plete BQCcess as these that have preceded 
you. New Yorlc may hold you or you 
may turn your faces elsewhere. My words 
are simply intended to make you fear no 
competition, howeyer great, — no place, 
howeyer thronged with lawyers. Busi- 
ness makes business and where the har- 



yest is great, there also must the reapers 
be many. 

The fond belief of many a home circle 
from which a young lawyer goes out into 
the world is that his life is to be that of a 
brilliant adyocate at the bar. He is to 
witch the world with daring eloquence. 
But how prosaic is the reality as com- 
pared with these bright hopes. A week 
or two ago one of our most distinguished 
judges in the city complained of the 
eloquence of the lawyers- before him as 
keeping him from his lunch, and declared 
that he could endure it no longer. A 
pleader soon learns, by experiences such 
as these, that our judges care little for 
oratory. They have the spirit of the Eng- 
lish judge, who brought an adyocate to 
earth again by remarking, gently but firm- 
ly, that he was soaring altogether beyond 
the jurisdiction of the court Our liyes 
haye come to be seyerely practical, the 
proceedings in our courts haie grown 
business-like in their rapidity, their direct- 
ness, their plainness of speech. Say what 
you haye to say as clearly and forcibly as 
you can, and then begone and make place 
for the next comer, is the injunction ever 
laid upon us. This is a poor soil, certain- 
ly, in which to nourish the growth of 
eloquence, but still the business of the 
world must get done, and the most direct 
way of doing it is the quickest and in all 
likelihood the best. True eloquence gains 
in power when it is reseryed for great 
occasions. Forensic discussion, it is true, 
does still from time to time afford oppor- 
tunities for eloquence, and a great lawyer 
will, in times of need, be shorn of half his 
strength, if he be not also an impressive 
orator to take the hearts and minds of 
men captive. Bat such occasions come 
rarely and to few lawyers. Acute penetra- 
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tion to search out the heart and marrow 
of some controverted question and cogent 
reasoning to impress the court and jury 
that right and justice are on the pleader's 
side, — ^these are the qualities most needed 
in an adyocate, in the great mass of cases. 

It must be remembered, also, how much 
of a lawyer's professional labors requires 
no attendance in court. Some poet has 
compared the silent fall of voters' ballots 
to the silent fall of snowflakes and spoken 
of the wonderful results both may accom- 
plish. So the silent, unheralded labors of 
the lawyer are of similar potency. In the 
still seclusion of a lawyer's chambers, the 
dearest rights that men possess are pro- 
tected as effectually as in the court-room ; 
property is transferred in fulfillment of 
jost obligations or the gracious dictates of 
charity; disputes are settled, causes of 
contention put to flight, wrongs redressed, 
the plans of evil-doers brought to naught. 
In handreds of ways the lawyer in his of- 
fice helps to bind close and fast the bonds 
of social order, to uphold the rights and 
promote the welfare of mankind. He 
gains little recognition of it, to be sure, 
but is apt to be pictured as a restless 
mole, burrowing away unceasingly for his 
own exclusive and supreme benefit But 
perhaps we can best gain an idea of the 
value of such lawyers to society by con- 
ceiving that they were suddenly banished. 
Would not men, do you imagine, feel that 
they had been deprived of one of their 
chief sources of aid and protection? 
Would not the desire for the return of 
such counselors be eager and imperative P 

You have chosen as the emblem of the 
Law School an owl, — an animal that 
keeps his eyes wide open, his ears on the 
alert (both good lawyer-like qualities), and 
if he does stay out pretty late nights, it is 



only to put an end to noxious vermin. He 
has a trick too of looking very much 
wiser and more knowing than he really is. 
Something of this sort has also been 
charged against lawyers in giving coun- 
sel to their clients, but of this it 
may be best to speak with re- 
serve. I read in a newspaper a few 
days ago that the farmers in Scotland bad 
been killing off the owls, and as a result 
their fields were overrun with mice, which 
were eating away the roots of grass and 
grain, so that the year's crops are likely to 
be an utter failure. The report stated 
that the farmers had at last determined to 
kill no more owls. I couldn't help think- 
ing that the men who declare it would be 
a blessing to kill off all the lawyers were 
like these Scotch farmers, and that like 
calamities would be brought to pass, if 
their wish could be accomplished. Mice 
and reptiles and other noxious things 
would much more abound, and the last 
estate of these men and of society at large 
would be worse than the first. So if the 
owl is to stand as the Law School emblem, 
let it be for these good results that he 
accomplishes. And let the lawyer in like 
manner justify his existence by good 
works done. No, the world may laugh at 
lawyers, may heap satire upon them, may 
vent its small wit at their expense, but the 
lawyer laughs last, for he knows that the 
world cannot get on without him and 
that his work is of signal usefulness and 
benefit 

Still the lawyer, like men in other 
walks of life, may degrade his profession 
or may dignify and ennoble it. He may 
make money or professional success or 
political preferment his God, and strive 
aft^r them, not by honorable methods but 
by devious and corrupting ways. Or he 
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may seek to live up to the nobler stand- 
ards of the profession and follow in the 
footsteps of those distingaished men^ liv- 
ing or deady who have been its pride and 
ornament. For the standards of the pro- 
fession are noble. Its aim is the promo- 
tion of jnsticoy the establishment of right. 
Its Yotariesy if they are true to their call- 
ing, mnst partake of the natnre of the 
ideals for which they strive. See whom a 
profession dignifies as its greatest men, 
and yon may understand the trae spirit of 
the profession. See whom it advances to 
its positions of honor and you may com- 
prehend its purposes. Who are the lead- 
ers of the bar in New York to-day ? Yon 
know them and are well aware that they 
won that honorable title, not by a life of 
chicaneiy but by proving worthy of trust, 
as well as intellectually pre-eminent. 
Observe how lawyers speak of their fellow 
members of the bar, and you will find 
that the man who is fair and straightfor- 
ward in his dealings receives their esteem 
and confidence, while the man who is 
tricky, sharp in his practice, unscrupulous 
in his methods, is spoken of with distrust 
or contempt, even though he may be able 
and successful. We have had signal ex- 
amples, too, of late, showing how solicit- 
ous the members of the bar are for the 
honor of their profession and the untar- 
nished repute of the judiciary. We have 
seen the horizon broadening and civic 
duties of the highest importance to the 
welfare of society enlisting the efforts of 
our legal brethren, in addition to their 
professional labors. It was said of a 
fi&mous man of the olden time that he 
was bom, not for himself, but for the 
whole world. Lawyers have been, per- 
haps, too prone to think they were bom 
for themselves and for their clients. It is 



a fortunate sign, therefore, when we see 
them directing their attention to the 
pressing reforms of the day, and striving 
to create and maintain a sound and 
healthy state of public opinion. And 
here lie grand opportunities for the young 
lawyer, entering upon his professional 
life. The active irrepressible spirit of our 
American life is ever bringing into prom- 
inence new questions of vital moment — 
questions of government reform, of re- 
form in methods of administration, of re- 
form in legislation, of the elevation of the 
poor in our great cities, of the improve- 
ment of social conditions, and the like. 
The activities of our young men of intel- 
lectual gifts can have no better field for 
their exercise, and will be welcomed with 
gladness by all who are engaged in pro- 
moting such reforms. Such labors as 
these will also tend to prevent the narrow- 
ing influences which a purely professional 
career sometimes develops. We hear much 
about what a lawyer may do for his 
client, and a lawyer thinking only of his 
client, sometimes goes to extreme lengths, 
forgetting the requirements of justice. If 
the lawyer kept also in mind his duties to 
the State and considered how his action 
would affect the social welfare, he would 
hold the balance much more even, while 
at the same time he might throw about 
his client all legitimate means of legal 
protection. The Court of Appeals of this 
State recently, in rebuking a counselor's 
undue and perverted zeal in behalf of his 
client, laid down in very emphatic tones 
the rale to guide a lawyer's action in such 
exigencie& *' Attorneys and counselors," 
said the court, ''admitted to practice in 
the courts of this State, are under a duty 
to aid in the administration of justice, and 
they cannot, consistently with this duty. 
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engage in vexatioos proceedings merely 
for the purpose of undermining the final 
judgments of the courts and defeating the 
behests of the law. It ought to be a sub- 
ject of inquiry, therefore, whether they 
can thus become the allies of the criminid 
classes, and the foes of organized society, 
without exposing themselves to the dis- 
ciplining powers of the courts.'' 

The court, in these stinging words, was 
simply reviYing and impressing, with all 
the stress possible, that ancient maxim 
that *'the welfare of the State is the 
highest law.'' Just protection of the in- 
terests of clients can be reconciled with 
this maxim and with the obligations of 
conscience. Let the lawyer striye to re- 
concile them and he will best solve that 
vexed question, — what is permissible in 
behalf of one's client He may rightly 
secure for any client, good or bad, a fair 
and properly conducted trial, and see to 
it that he is not convicted except upon 
lawful evidence and under all the safe- 
guai'ds which the law in its mercy throws 
about an accused person. But that a 
lawyer should be all things to all men, 
and be prepared to justify all things his 
clients have done, however vile and atro- 
cious, is a sight to offend both gods and 
men. 

I love that expression that an advocate 
is a minister of justice. He is an officer 
of the court, as much as the judges are, 
and stands as its representative to aid in 
the administration of justice. He is not 
to be his own master and seek merely his 
own personal advantage. In him is re- 
posed a trust that ever calls for fidelity 
and zeal in its discharge. His profession 
gives him chances to work good or ill be- 
yond most other men. The temptations 
that assail him are, for that very reason. 



strong and ever renewed. He feels an 
abiding sense of his power that may 
obscure his sense of responsibility. To 
him are confided the most precious secrets 
that man or woman ever dare to breathe. 
Upon his good judgment^ his upright 
purpose, hang the most sacred intereets, 
the happiness or the misery of many a 
confidant Upon him the courts rely for 
aU-important aid to enable them to un- 
ravel the perplexing questions that are 
ever pressing for solution. He alone may 
aspire to that more exalted position upon 
the bench, where the spirit of justice sits 
personified in the magistrate, who weighs 
the rights of men in his balances. Is not 
the lawyer, therefore, truly a minister of 
justice and do not all the highest motives 
that govern human action incite him to a 
worthy administration of his trust P 

In a quaint old volume of reports, now 
more than ^50 years old, I found lately 
some strains of simple eloquence in praise 
of our profession which I believe you will 
enjoy as I did. It calls lawyers by a title 
much given to them formerly — ^'^ profes- 
sors of the law" — a title which they 
should also bear to-day, instead of limit- 
ing it merely to teachers of the law. The 
words of this old book run as follows : 
^' What is the matter and subject of our 
profession but justice, the lady and queen 
of all moral virtues; and what are her 
Professors of the Law but her counselors, 
her secretaries, her interpreters, her ser- 
vants ? • ♦ • What are they but con- 
duit-pipes deriving and conveying the 
streams of justice to all the subjects of 
the kingdom ? So as if Justice be rightly 
resembled to the sun in the firmament, in 
that she spreadeth her light and virtue to 
all creatures, how can she but com- 
municate part of her goodness and glory 
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nnto that scienoe that is her handmaid 
and waits upon her p * * * 

** Ib not jastice necessary in all places, 
when we cannot without peril make a 
voyage by sea nnless she waft ns ; nor a 
journey by land unless she convoy us; 
when we diould be oppressed by force in 
the conntiy, if she did not defend us; and 
undone by fraud in the city, if she did 
not relieve us; when she endoseth every 
man's garden and field and makes every 
man's cottage his castle of defence ? * * 

''If, therefore, justice and the law 
which is but a rule or reason of justice, be 
so necessary for all persons, times and 
places, as no family, no city, no common- 
wealth, no kingdom, can stand without 
the support therefrom; how needful is 
the service of learned men in the law, 
without which justice itself cannot possi- 
bly stand. * * * For as in a natural 
body the reasonable soul cannot use or 
transmit any of her powers but by special 
organs of the same body, disposed and 
fitted by nature for every function, as the 
eye to see, the ear to hear, the tongue to 
speak and the like of the rest ; so in the 
body politic of a commonwealth, the law 
which is the soul thereof produceth no 
effect or oi>eration at all, but by such of 
her ministers as by act and eiperience are 
enabled and qualified for her service/' 



I will leave these words of this ancient 
writer to linger in your ears as illustrating 
the true ideal of a lawyer's life and pro- 
fession. 



We have now, my friends, come to the 
parting of the ways— you to test your 
learning and skill in practical duties, we 
to train others to follow in your footsteps. 
Our relations with you have been most en- 
joyable. You have been our friends and 
f dlow-leamers, and for the aid we could 
give you in your studies you have shown a 
generous measure of appreciation which 
has brought to us constant pleasure, and 
made our labors easy and light. The rules 
of order in the Law School have been 
simply a request and statement of reasons 
on our part and the most ready and cor- 
dial compliance on your part. We are 
proud of your record fuid trust that suc- 
ceeding classes will emulate it. And now, 
in behalf of our Board of Trustees, who 
are glad to see that our first graduating 
class is of such noble proportions, in be- 
half of my co-workers, whose fidelity and 
unwearied efforts in the past year's labors 
well deserve your hearty appreciation, I 
bid all of you who are now to leave us, 
farewell, and wish for you all the best and 
truest of success through all your lives. 



METHODS AND PURPOSES OP LEGAL EDUCATION. 

REMARKS OF HON. JOHN F. DILLON, AT THE DWIGHT ALUMNI BANQUET, CARNEGIE HALU 

NEW YORK, JUNE 6, 1893. 



I came here mainly to testify by my 
presence my personal regard for Professor 
Dwighty after whom this Association is 
named^ and to express my sense of his 
great and deserved eminence as a teacher 
of law. Nature pre-ordained him in per- 
sonal temperament and constitntion of 
mind for this precise office. He has given 
with singular devotion a long life to the 
work of teaching. I have often said, and 
in this presence it seems fitting to repeat, 
that in my judgment he is the greatest 
living teacher of that peculiar system of 
law, which may comprehensively be styled 
the English and American j'urisprudence. 
I had the honor once for a short time to 
be an associate of his in this work. He 
was easily the master of us all, and easily 
the master of any person whom it has 
been my fortune to hear as a law in- 
structor. 

My own experience as a teacher has^ I 
fear, been too brief to give value to any- 
thing I might say as to the methods of 
legal instruction. On this subject I came 
here to-night to learn from others who by 
long experience were entitled to be heard. 

No question concerning the well-being of 
our profession is, I am persuaded, of more 
importance than that which relates to the 
best methods of legal education. I am 
glad that the subject has excited, and is 
exciting, the active attention of the Pro- 
fession. It is being discussed in the law 
journals, in the Bar Associations of the 
different States, and it has at length been 



taken up in earnest by the American Bar 
Association. The result cannot be other- 
wise than benefical. The subject is too 
deep for treatment on a festive occasion. 
In my judgment these are among the 
material considerations belonging to iL 

1. We must take things as they are and 
shape our course accordingly. Practical- 
ly, the law schools in this country are 
limited or rather they are forced to limit 
themselves to a two or at most three years' 
course. Wo must cut the garment accord- 
ing to the cloth. Keeping this in mind, 
the primary object to be aimed at is to 
teach the great principles of law and jnris- 
prudefice, but these are to be taught with 
special and direct reference to our system 
of law, and not some other. Nearly every 
student contemplates a destination to the 
Bar and the practice of the law as a pro- 
fession. This in connection with the 
short course compels the teaching to as- 
sume almost exclusively a practical char- 
acter and to be directed (if it will not 
mislead to say so) toward making the 
student a lawyer rather than a jurist. I 
would that every student might receive 
what I may call a juristic training, but 
this is not as fully as could be wished 
practicable as things now stand. In say- 
ing this I decidedly think that the or- 
dinary course of instruction in our law 
schools is too intensely practical and tech- 
nical, that law if not taught too much as 
an art is taught too little as a science, 
and that the course can have and should 
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haye a broader scope than it has when the 
student is practically confined to the 
Qsnal text books written for practising 
lawyers and the designated or selected 
cases, since the oral instruction rarely 
goes beyond this range. To snpply this 
want, for purposes of historical and com- 
paratiye jurisprudence, and for its more 
orderly and scientific arrangement, but 
mainly for these purposes the Civil law in 
its great outlines and essential character 
could and should be made an element of 
instruction to a much greater extent than 
it is in our law schools. Except for these 
purposes and in this incidental way I 
doubt its utility in the short course of 
legal study to which our law colleges are 
confined. I have long been and am of 
opinion that less than a three years' 
course of study ought not to be adopted. 

2. The law must be learned from text- 
books, adjudged cases and oral instruc- 
tion. There is a great deal of current dis- 
cussion as to the relative merits of what 
is termed '' the case-system " and '' the 
text-book system." My experience does 
not enable me to pronounce judgment 
concerning the merits of this controversy. 

The difficulties in the way of teaching 
our law are many and great. Our law 
consists of Constitutions and statutes, and 
what is called case-law, or judiciary law. 
In our legal system the on]y authoritative 
sources or more accurately the authorita- 
tive evidences Qf the latter and of the 
true meaning of the former are to be 
found in the written or reported judg- 
ments of the courts. Now, fortunately 
for our jurisprudence but unfortunately 
both for the teacher and the student, our 
case-law is embodied in about 8,000 or 
10,000 volumes of reports; and of these 
any system of instruction with which I 



am acquainted necessarily makes use. 
Our elementary treatises, numbering many 
hundreds of volumes, are written not for 
the purpose of the teacher, nor primarily 
for the purpose of legal instruction, but 
for the use of the practising lawyer. They 
are, therefore, not specially adapted for 
the student or the teacher of law. It is a 
work which belongs to the future, but it 
is a work which I think fnust be done, to 
cast our law into a more orderly, method- 
ical and scientific shape; and when this 
shall be accomplished the work of the 
teacher and the student will be made 
much easier and more satisfactory than it 
now is. The great drawback to-day alike 
of the teacher and the student, is the non* 
existence of elementary works written by 
lawyers of competent learning and experi- 
ence designed for the express and only 
purpose of enabling the teacher to teach 
and the student to learn the elements, the 
great primordial and essential principles 
of our jurisprudence. And by reason of 
the inorganic shape, if I may so express it, 
in which our law is found, comes the 
great need of oral instruction and exposi- 
tion ; for after all, the law consists in cer- 
tain great principles of justice and of 
right, to acquire which is the great object 
of legal education. 

The importance and value of the re- 
ports as the authoritative examples, ex- 
positions and applications of these prin- 
ciples cannot be overrated ; but it is easy 
to underrate, also, the necessity and 
importance of elementary treatises. In 
the voluminous and comparatively chaotic 
state of our law they are indispensable. It 
is not too much to say that under existing 
conditions, they are absolutely necessary 
to the student, to the lawyer and to the 
judge. My conclusion is that in my well 
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considered system of legal edncation, oral 
instruction, text-books and cases xnnst go 
together. It will not do to turn a begin- 
ner in the study of the law over to the 
lyOOO cases which have been decided, for 
ezamplci on the constmction of some sec- 
tion of the Statute of Frauds, or to selec- 
tions firom those cases, and say, ''This 
oonstitutes the true method of legal in- 
struction.'' If I were to assign a relative 
merit to the three, I would say the first in 
importance is the oral work of the teach- 
er, and that he must use both the text- 
books and selected cases, not according to 
any rigid or prescribed system, but in 
such way as according to his skilled judg- 
ment, the principles of law — the end to be 
sought— can be the most easily mastered. 
I have but one other thought to express, 
and that is that I belieye, as an indiffer- 
ent observer (although I attach no weight 
to my own judgment), that the discussion 
concerning the competing systems of '' in- 
struction by case-law" and ''instruction 
by text-books " has already had one bene- 
ficial result, and that result is to show 
that neither of these methods should be 
the exdusive method ; that possibly 
(though I do not state this upon personid 
knowledge of the matter) a little more of 
oral exposition and elementary instruc- 



tion could be profitably carried into the 
case-system, and a little more of the case- 
system into what is known as the text- 
book system. 

If I could realise my ideal of the mode 
of legal instruction, I would assume that 
the student's mind was wholly uninform- 
ed. I would call the class into the lec- 
ture room, and selecting a subject, would 
orally outline or chtik out in the most 
elementary way the great principles that 
underlie it Then, if the particular sub- 
ject were well treated in some text-book, I 
would require that to be studied, and also 
to be studied one or more of the leading 
cases upon it. Whether on any given 
subject the case-system or some other sys- 
tem should predominate will depend, of 
course, on circumstances. The students 
should then be required to recite both 
upon the text-book and upon the selected 
cases, — the Professor's function being to 
see that the principles were mastered, and 
the mode in which they were applied in 
the selected ca^es fully understood. 

The great test of the teacher is : Does 
he inspire enthusiasm in the student? 
Does he set him thinking P Oan he make 
him work ? If so, the particular mode in 
which he does it is comparatively, though 
by no means whoUy, unimportant. 



EXTENT OF LT ABILITY OP A PERSON WHO INDUCES ANOTHER 

TO COMMIT A TORT, OR BREAK A CONTRACT, AND 

HOW SUCH MABILITT MAT BE ENPORCED.* 

BY THOMAS STARR CORBY, LL.B. 



The personal liability of one who pro- 
cures the commission of a tort was re- 
cognized by the Common Law, at least, a 
century ago. Similar liability for induc- 
ing a breach of contract was not asserted, 
apparently, until 1853. The two cases 
depend upon different principles, and we 
will consider them separately. 

First :~Eztent of liability of a person 
who indaces another to commit a tort, 
and the manner of its enforcement 

A tort may be the non-fulfillment of a 
duty, imposed generally by law upon all 
persons alike, or it may arise from failure 
to perform a special daty, incident to a 
gi^en relationship, as that of common 
carrier and shipper, or to a given position, 
as a public office ; and certain distinctions 
will be found necessary in our manner of 
treating these two classes of torts, in this 
connection. We will consider, first, the 
former class of wrongs, which involve a 
neglect of the duties which appertain to 
citizenship, regardless of particular re- 
lations. 

Blackstone says that the constitutions 
of very ancient, as well as of more modern 
states, have treated one who induces the 
commission of a felony as a principal of- 
fender. The Common Law has applied a 
similar rule in actions for the redress of 

*For this essay ind the accompanyinff examination 
papen, the first prize was awarded in the department of 
municipal law at the commencement of the New York 
Law School, jane 7, 1892. 



civil wrongs. In the' eye of the law, the 
act of a person who induces the commis- 
sion of a tort and the act of the one who 
commits the same are apparently blended 
into one composite action, for which the 
parties are jointly and severally liable 
as co-tort-feasors, and we have found no 
case in which the liability of the instigator 
has been otherwise maintained. We have, 
therefore, tried to ascertain in what spe- 
ci6c torts, the Courts have thus asserted 
the liability of a person who induces an- 
other to do wrong. 

The principle that we have outlined 
was early applied in the decision of 
Rafael v. Verelst, which was an action for 
jhlse imprisonment, brought by an 
Armenian merchant, against an officer of 
the East India Company. The plaintiff in 
that case had been summarily seized and 
confined by the Nabob of Bengal, who 
was thereto induced by the threats and 
bribes of the defendant. It was urged in 
defense that the act of a sovereign prince, 
independent of all laws, could not, in legal 
contemplation, be deemed unlawful, and 
that the instigation of a lawful act should 
not be considered wrongful. The Court, 
however, decided that, by the laws of 
England, the defendant was liable to the 
plaintiff as a co-tort-feasor with the 
Nabob. " I take it to be a settled rule,^ 
said Chief Justice De Gray, *' that what- 
ever makes an accessory in felony makes 
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a principal in trespass."* A rather severe 
statement of this rule in trespass cases, 
which has, nevertheless, received approval 
in a number of jnrisdictionsf, is that of 
Ohief Justice Bigelow in Brown t;. Per- 
kins. It is as follows : ''Any person who 
is present at the commission of a trespass, 
encouraging or exciting the same by words, 
gestures, looks or signs, or who, in any 
way or by any means, countenances or 
approves the same, is in law deemed to be 
an aider and abettor and liable as a prin- 
cipal/'t The presence of the instigator is 
doubtless quite immaterial, save as a cir- 
cumstance which a jury may take into 
consideration as tending to show com- 
plicity. 

In Guille v. Swan, the New York Court, 
recognized the rule, and went perhaps 
farther in its application than other 
Courts would readily follow. In that case 
an unfortunate aeronaut was held liable 
in damages for the trespass of two hun- 
dred people, who rushed to his rescue, as 
he hung in peril from his capsized bal- 
loon. The Court held the trespass to have 
been induced by the peril and cries of the 
defendant, and to have been their natural 
and probable consequence.] 

A trespass is frequently committed un- 
der color of legal process, which proves to 
be void or irregular, and the possible 
liability, in such cases, of those who put 
the ofiScer in motion or direct him in the 
wrongful act, illustrates the principle we 
are considering. 

In that class of wrongs, which do not in- 
volve a trespass and which are redressed 
by an action on the case, authorities for 
the joint liability of actor and instigator 
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are not so numerous as in trespass cases, 
but what there is of dicta and decision 
seems to apply the principle. 

It was once said that two persons could 
not jointly utter a slander, but the deci- 
sion in Bice v. Coolidge by the Massachu- 
setts Court qualifies that statement The 
gist of the action, in that case, was the 
subornation of witnesses, in a certain 
divorce suit, to swear falsely, whereby the 
good fame of a woman was greatly in- 
jured. She brought her action for slan- 
der, not against the witnesses, as they 
were privileged, but against those who 
had suborned the slanderous testimony. 
The Court held that all parties concerned 
in procuring the slander, should be deem- 
ed to have uttered it, and that suborners 
of witnesses are protected by no privilege.* 
The English Court applied this doctrine 
to the Law of Libel in an interesting de- 
cision. The plaintifF in the action had 
been injured in reputation by the slander- 
ous remarks of a speaker in a public meet- 
ing, and still further injured by the libel- 
ous publication of the remarks in the 
columns of a newspaper. The chairman 
of the meeting had publicly called atten- 
tion to the defamatory statements, and 
had requested a representative of the 
newspaper, who was present, to see that 
the remarks were published. The issue 
arose as to the liabilty of the chairman, 
and the Court decided that he had com- 
mitted a libel, t 

In the Law of Fraud and Deceit, it is 
not required that a person must himself 
have made false representations, in order 
to be a wrong-doer, but one who plans, or 
aids a scheme to defraud another, is as 
liable therefor as the chief actor. Here, 
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lioweYer, it is difficult to distingQish in- 
stigation from conspiracy.*. Mr. Dicey 

says that the same rule is applicable in a 
case of conversion^ but the authorities, 
cited by him, do not bear out the asser- 
tion, f 

The foregoing theory helps to explain 
the liability of a master fbr the tort of a 
servant, at least, in certain instances. 
Thas, if the wrong be done in the master's 
presence, or by his express command ; or 
if injury results as a natural and probable 
consequence of the master's orders, or 
from directions which give the servant a 
general discretion ; in all these cases, the 
master is deemed to have induced the 
wrong-doing, and is liable therefor jointly 
with the servant, as though the servant's 
act were his own ; whereas, if the servant 
commit a tort in contravention of the 
master's orders, although the master may 
still be liable, if the wrongful act was 
done with his interests in view, yet, in 
such cases, the liability arises indirectly, 
and is enforced by an action on the case.^ 

The liability of a person who induces 
another to disregard a general duty is 
thus widely recognized in the law of 
torts. If a jury shall find that a principal 
wrong-doer has been materially influenced 
by others to commit the tort complained 
of, the law permits no apportionment of 
liability, but holds all concerned in pro- 
curing, or committing the tort, jointly 
and severally liable therefor, as co-part- 
ners in wrong-doing. 

In that class of torts, however, which 
are in disregard of special duties incident 
to particular relations in life, we find it 
difficult to apply the foregoing principle. 
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If A induce a public officer to disregard a 
ministerial duty to the injury of B, inas- 
much as the official duty did not rest upon 
A, he cannot be held jointly liable with 
the officer for a breach thereof. The 
liability of the instigator in that case, if it 
exist at all, must be founded on a general 
duty, not to induce an officer to disregard 
his special duties, and instead of one joint 
tort, two separate and distinct torts would 
be committed. 

Now the law has, in certain cases, 
imposed general duties upon all mankind, 
not to induce other persons to disregard 
such special duties. This is true of those 
duties, which are peculiar to the various 
domestic relations, and, hence, our actions 
of Grim. Oon. and Enticement ; but, as 
the duties incident to these relations are 
often of imperfect obligation, a disregard 
thereof does not usually constitute a tort. 

The measure of damages for inducing 
another to commit a tort is of course such 
actual loss, thereby occasioned, as is not 
too remote. In the case of a joint tort, 
the one who induced its commission 
would be liable for such natural and prob- 
able consequences, as result from the acts 
of all who are engaged therein. In a case 
where the chief actor and the instigator 
cannot be joined, the latter's liability 
would be limited to such natural and pro- 
bable consequences as result from his own 
act That the extent of an instigator's 
liability in the two cases would not al- 
ways be the same, may be shown by the 
following illustration. Suppose A induces 
B to go on the land of for some trivial 
purpose. B thereupon goes on O's land, 
*and, meeting 0, a qnarred ensues, and 
is injured. A jury might not deem the 
personal injuiy a natural and probable 
consequence of A's instigation, but if the 
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personal trespass be considered merely an 
aggraration of the trespass guars dausum, 
but one tort would be committed^ and A 
wonld be liable for the personal injury, as 
a joint tort-feasor with B.* 

Second : — Extent of liability of a person 
who induces another to break a contract^ 
and how saoh liability may be enforced. 

A breach of contract and a tort are 
alike the disregard of duties, which the 
law recognizes and will enforce, but they 
differ in this, that the duty in one case is 
imposed by law for the general good, 
whereas, in the other case, it is assumed 
by the parties for their mutual conyen- 
ience. A contract duty is, moreover, special 
in its application, and only rests upon a 
party to tlie agreement by which it is 
created. The one who breaks a contract 
and the one who induces its yiolation can- 
not, therefore, be held jointly liable either 
as tort-feasors or upon the contract, and 
the liability of the instigator in such cases 
must arise from a general -duty, imposed 
upon all men to respect the contract 
rights of others. This duty was first re- 
cognized and elaborately discussed by the 
English Court in Lumley & Gye, but was 
not fully established in England until the 
decision of Bowen v. Hall. In the former 
case, the broken agreement was that of 
the actress, Johanna Wagner, who had 
been induced to abandon her engagement 
at the Queens Theatre in London by a 
rival manager, f The latter case was the 
same in principle, the contract being that 
of a skilled artizan, possessing special 
knowledge of great value. ^ 

The doctrine thus established in Eng- 
land, we will consider under three heads ; 
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first, the scope and elements of the action ; 
second, extent of its adoption; third, 
objections made to it. 

Its scope and its elements : Three dis- 
tinct things must be shown according to 
the English cases to constitute a good 
cause of action against a person, who in- 
duces another to break his contract 1. 
The contract must, of course, be broken, 
and herein lies the special damage which 
the cause of action requires. S. The act 
of the defendant must have effectually in- 
duced the breach of contract 3. The act 
of the defendant must have been a mali- 
cious act in law and in fact* It has 
been urged by some that a fourth ele- 
ment should be added, restricting the 
action to breaches of contract for personal 
services, but no good legal reason has 
been assigned for such restriction, and 
the theory of the action does not thus 
limit its application. 

Learned discussion has been had upon 
the distinction in law between motive and 
intent, and it is sometimes asserted that 
malice in the sense of wrong motive is 
not an element of any cause of action. In 
this connection, however, the English 
Court use the word, malice, in the sense 
of specific wrong intent or scienter. The 
exact sense in which the term is used may 
be shown by a concrete example. A in- 
duces B to break his contract with C. A 
may be actuated by three possible motives. 
He may wish to benefit B, acting as a 
friend and adviser. He may, secondly, 
desire to gain for himself whiUi C, by vir- 
tue of his contract with B, is entitled to 
receive. Thirdly, his object may be to in- 
jure C regardless of B's welfare or his 
own personal advantage. The first is a 

^Bowen y. Hall, supra. 
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proi^er motire. The third is always a 
malidoas motive. The second, accoidiDg 
to the English cases, is a wrong motiye, 
if A knows of B's contract with 0, and 
that the advantage which he seeks for 
himself will necessitate a breach thereof.* 

We thus have a cause of action, the gist 
of which is an act, causing damage to an- 
other, which intrinsically appears to be 
neither the exercise of a lawfbl right nor 
the commission of an actionable wrong, 
but which becomes in a given case either 
rightful or wrongfhl in accordance with 
the motive of the actor. It may, at first 
glance, seem that this branch of law 
has developed out of the equitable idea 
of a chose in action, and that the 
Courts see in a contract property, capable 
of being injured. We must not, however, 
assert for a moment that every contract 
creates a right in rem^ as against the 
world, in the sense that a contract with 
the state creates a franchise. For it would 
then be necessary to explain why an in- 
jury to one of the parties to a contract, 
rendering its performance impossible, 
should not always give the other party a 
right of action. The most that can be 
claimed is that a contract relation renders 
possible the infliction of wanton damage 
on a party thereto by influencing the other 
party ; and secondly, that sometimes a 
wanton act, done in the exercise of no dis- 
tinct legal right, and occasioning loss to 
another, is actionable. Herein lies the 
gist of the common law action of fraud 
and deceit which is in some respects, 
analogous to the action we are consider- 
ing. Deception, scienter and loss are its 
essential elements, the other so-called ele- 
ments being tests by which we determine. 



if the false statement naturally and actual- 
ly deceived the party, alleging injury. 
Take away loss and scienter or malice, 
and the deception becomes quite harm- 
less. Malicious prosecution belongs to 
the same class of actions. Express malice 
is there essential, but the loss is presumed. 
These well-known actions by no means 
exhaust the oases depending for support 
upon wanton damage. There are many 
unclassified cases in which the particukur 
act complained of is not of common 
occurrence like deception, and which may 
never reappear before a court for adjudica- 
tion. When analysed, they will often be 
found to consist of conduct, not in itself 
tortious, malice and loss, and for want of 
a better name, they are sometimes by 
analogy termed cases of fraud.* To this 
dass of acts, not wrongful per ss, but, re- 
quiring both wrong motive and special 
damage in order to be actionable, appar- 
ently belongs the act of inducing another 
to break a contract 

Extent of its adoption: In considering 
how far the English rule has been ap- 
proved in this country, ^e must first dis- 
tinguish a number of cases, in which a 
person, inducing another to break a con- 
tract, becomes liable upon a difFerent 
principle than is laid down in Bowen v. 
Hall. 

i. There are a class of cases in which 
the breach of a contract js procured by 
defaming one of the parties to the agree- 
ment in order to induce the other party to 
refuse performance. Such was the New 
York case of Moody v. Baker, where an 
engagement to marry was broken off by 
this means-t These cases are to be dis- 
tinguished from Bowen v. Hall in that 
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the wrong-doer accomplisbes his purpose 
by defamation which is always actionable, 
if it result in special damage. 

2. Again in New York, we haye a very 
similar case, where a person procures an- 
other to break his contract, by deceiving 
him as to the ability or intention of the 
other party to perform his part.* The de- 
ceit in this case is not such as gave a 
cause of action at common law, and it 
may be doubted if it constitutes the gist 
of this action as did slander in the former 
case. It is, however, enough for our pur- 
pose that the New York Court carefully 
distinguish the principle of this decision 
from that of Bowen v. Hallf 

3. There is n third class of cases, which 
generally grow out of labor strikes and 
boycotts, and here, although violations of 
contract are often induced upon a grand 
scale, the gist of the wrong is the mali- 
cious interference with the business of an- 
other, which gives a cause of action in 
cases where no contract is broken. Lord 
Holt says: '^ Where a violent or mali- 
cious act is done to a man's occupation, 
profession or way. of getting a livelihood, 
there an action lies in all case&'' Cases, 
to be distinguished from Bowen v. Hall 
upon this ground, are Old Dominion 
Steamship Company v. McEenna, which 
grew out of the longshoreman's strike of 
1887.^ The principle was also noticed, 
and formed a ground of decision in the 
Massachusetts case of Walker v. Cronin, 
which has been considered the leading 
American case in support of the English 
rule. I 

4. A fourth class of cases, owes its ex- 
istence to the Statute of Laborers, enacted 

•66 N. Y.. 82. 
t48 N. Y.. 430. 

}3o Fed. Rep., 48< 
107 Mass., 3SS. 



because of the great scarcity of labor, 
caused by the ravages of the Black death. 
It made service in certain instances com- 
pulsory, and thus gaye masters new rights 
respecting servants for the protection of 
which an action on the case was in- 
yented for wrongful enticement. This 
right was, therefore, of statutory origin, 
and the English Court have decided that 
it never had a proper application, saye to 
common laborer&* We cannot explain, 
why this right, created more than five 
hundred years ago, to bridge over a great 
national catastrophe, should have force 
to-day in a ]an\l where the relation of 
mas^ei*. and servant is purely a matter of 
contract. But there certainly is no pro- 
priety in citing cases, decided upon this 
principle, as authorities for the doctrine 
of Bowen v. Hall or an approval thereof. 
We must, therefore, distinguish many de- 
cisions, especially in the Southern States 
of this country, which are due to the 
momentum of the old statute, even though 
the Courts may have overlooked its proper 
limitations. 

When now we shall have climated all 
decisions that are explained by the fore- 
going theories, there will remain a num- 
ber of cases in this country, which are in 
approval of Bowen t;. Hall. Chief among 
them, perhaps, is Walker v. Cronin, de- 
cided, in Massachusetts, in which the 
English rule is elaborately discussed and 
plainly adopted, as applicable to the facts 
of that cascf In Connecticut, there is 
the case of Gregoiy t;. Brooks, which was 
decided before Bowen t;. Hall and without 
reference to Lumley v. Qje. The New 
York element of deceit was present in 
this case, but was not relied on, and we 
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find it cUfBcnlt to distingaisli the prin- 
ciple of this decision from that of the 
English cases.* In Florida and Nori^h 
Oarolinay there are decisions which show 
that the principle of Bowen v. Hall has 
found fayor with the Courts of those 
states, although it is not so clear that 
they always correctly apply it, and in 
Missouri, there is a dictum that suggests 
the approval of that court. 

On the other band, in Kentucky, there 
recently arose a duplicate of Lumley v, 
Oye, in which a contract of the actress, 
Mary Anderson, was in question, and the 
Court held the loss to be damnum absque 
injuria.^ The same Court, at the ^nme 
sitting, reached a similar conclusion as to 
a contract for the sale of merchandise. { 

Now in all the American cases that fol- 
low Bowen v. Hall, the defendants haye 
procured the breach of contract with a 
malicious intent to injure the plaintiff, 
and not, with intent to secure for them- 
selyes what the contract entitled the 
plaintiffs to receive. And, moreover, all 
the cases in this country that have 
discarded Bowen v. Hall have been 
of the opposite character. This fact, 
we believe, is something more than 
a mere coincidence, and suggests that 
the two cases may, on principle, be 
distinguished. We have already asserted 
that the gist of the action is a wanton act, 
intended to occasion loss, followed, in 
fact, by loss resulting. And we have 
qualified the principle by saying that such 
an act is not in law wrongful, if done in 
the exercise of a distinct legal right, as 
where a farmer maliciously digs a ditch 
on his own land to dry up his neighbor's 

•3SCoiin..437< 
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spring.* Now A has a distinct legal 
right to hire laborers and to buy bread, 
and if B, by virtue of a contract, is en- 
titled to the bread, or servant that A de- 
sires for himself, there arises a conflict of 
rights, calling for a judicial selection. 

Objections, made to it : Two principal 
criticisms have been made to the deci- 
sion of Bowen v. Hall. The first is that 
the cause of action is merely a fusion of 
malice and loss, which does not give an 
action in other cases. This argument was 
urged by the Coleridges in their dissent- 
ing opinions in the English cases, and was 
solely relied on by Justice Lewis, of the 
Ken tucky Court. Now the cases, which are 
cited in support of this objection, simply 
bear out the following proposition. Accom- 
panying malice and resulting loss ?nll not 
make an act, done in the exercise of a 
legal right, an actionable wrong.f Our 
proposition is that accompanying malice 
and resulting loss do sometimes make an 
act, not done in the exercise of a distinct 
legal right, an actionable wrong. It may 
be diflScult to distinguish what is not the 
exercise of a distinct legal right, from 
what is an actionable wrong, but we have 
reference to certain acts, often morally 
bad, yet permitted in law. These acts aie 
done not so much in the exercise of a 
legal right, as of a legal license. Such an 
act is deception, tolerated but not justified 
by the law, and if it be done in malice 
and occasion loss, it becomes intolerable 
and unlawful. Inducing another to do 
wrong, should, we think, be classed in the 
same category; and a wilful breach of 
contract is certainly wrong in fact and in 
law. To illustrate how malice under such 
circumstances may give a cause of action. 
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note the following American cases, one 
from the Vermont reports and the other 
decided in New Jersey; A, acting with- 
out lawtbl authority, causes the arrest of 
By a locomotive engineer, as he is stand- 
ing in his cab before a railroad station. 
If the railroad company can show that A 
was actuated by a malicious motive to in- 
jure it, recovery may be had against A for 
its loss. Again, A loosens the shoe of 
B's horse, and thereby the ** smith " who 
recently shod the horse suffers loss. If he 
can show that A was actuated by malice 
towards him, he may recover. In these 
cases, the acts complained of were not 
wrongful so far as the plaintiffs were con- 
cerned until their losses were shown to 
have been maliciously intended, and even 
then, the acts would have been lawful, 
if done in the exercise of distinct legal 
rights. Such cases are clearly distinguish- 
able from a case where B wantonly dar- 
kens his neighbor's windows, or drys up 
his neighbor's spring, in the exercise of 
his distinct property rights ; or, where a 
manufacturer maliciously refuses to em- 
ploy the occupants of a certain tene- 
ment, in the exercise of his clear per- 
sonal right.* Loss and malice will not 
make such acts unlawful, as thereby well 
established rights would be subverted. 

A second important criticism which has 
been made upon these cases, is that the 
act of the defendant is not the proximate 
cause of the loss complained of. The argu- 
ment is something like this : The action 
cannot be maintained unless special dam- 
age be shown ; and, as the chief actor and 
the instigator cannot be held jointly 
either in contract or in tort, the insti- 
gator's own act must be the proximate 

*7S Me., 222. 



cause of the special damage, or there can 
be no recovery. It is a modem doctrine 
that the intervention of an agency of sof- 
ficient force, in itself, to cause the loss 
complained of, or which even diverts or 
augments in a material degree, the force 
of the original act, renders such act the 
remote and not the proximate cause of 
the loss.* In this case, two forces unite 
in the mind of the contract-breaker, the 
one from without entering is lost and 
blended in an independent resolution from 
within, and the consequences are utterly 
unlike, what the original force could have 
accomplished of its own motion ; and, 
moreover, the act of the contract-breaker 
is always, in law, a sufficient explanation 
and a proximate cause of the loss, thereby 
occasioned. When the intervening agent 
is impelled by a sudden instinct of fear or 
by duress, the consequences may flow 
proximately from the influence of the per- 
son thus inducing a violation of contract, 
but here, the contract-breaker acts intel- 
ligently, freely and deliberately. 

The difficulty which this criticism sug- 
gests arises from the broad application of 
the doctrine of an intervening agency, re- 
gardless of certain clearly defined limita- 
tions which the cases have placed about 
it. The rule has been serviceable chiefly 
in the law of negligence, and Mr. Pollock, 
commenting on Clark v. Chambers, f says 
that the observations of the Court in that 
decision ''certainly tend to the opinion 
that, in a case of active wrong-doing, the 
rule is different."! Be this as it may, a 
second limitation of the doctrine can, we 
think, be established. It is this : If A in- 
fluences B, whose conduct, as a result of 



*94 U. S.. 469 ; 10$ U. S., 249 ; 21 At. Rep., 31. 
' Q. B. D., w. 
*ollock on Torts, 44. 



m 



THE 0OXJN8BLLOB. 



21 



each inflnence, ocoasionB I068 to ; A's 
act is a proximate canae of O's loss, pro- 
yided the act of B might haye been an- 
ticipated, as a natural and probable con- 
Beqnence of the influence exerted upon 
him. A brief consideration of three well- 
known torts, libely slander and fraud, will 
make clear this exception to the rale. In 
libel and slander, the guilty party sets 
certain defamatory influenoes in motion, 
and thereby other persons are induced to 
80 act that harm is done the party de- 
filmed. There is thus an intervention of 
firee human agencies between the act of 
defamation and the resulting loss. In a 
case of fraud, there is a like interrention 
between the first act of misrepresentation 
and the damage complained of, as the 
immediate cause of the defhiuded party's 
loss is his own act, induced by deceitfol 
influences brought to bear upon him. A 
distinction between these cases and the 
one we are considering is found in the 



fact that a breach of contract is an illegal 
consequence and this illegality under the 
rule in Vicars v. Wilcocks* would be a 
good defense to the action. Vicars v. Wil- 
oocks has, howeyer, been oyerruled in 
England,! and does not seem to haye re- 
ceiyed general approval in this country.) 
We think, therefore, that the test as to re- 
moteness of cause should be the same 
where a person induces another to 
break a contract as in libel, dander and 
firaud. If the inducements are of such a 
nature that a person of ordinary foresight 
might anticipate a breach of contract as 
their natural and probable consequence, 
then the oflFering of such inducements 
should be deemed a proximate cause of 
the loss ; otherwise the damage should be 
considered too remote. 
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A CODE OF NEGLIGENCE. 

[Advance sheets from "Accidents from Negligence and Nuisance/' a book in preparation 
by Mr. John Brooks Leavitt, kindly placed at the disposal of the editors by the author.] 



Extracts from the Preface. 

The Machine Age, as the last half of 
the nineteenth century may well be call- 
edy has tended to make veiy intricate 
what was once an easily mastered branch 
of our law. The year 1848, when the 
jurisdiction of the Senate of the State of 
New York as a Court of last resort under 
the name of the Court of Errors was 
taken away and vested in a new Court of 
Appeals, marks the time when the law of 
negligence began to expand. The Court 
of Errors existed for over fifty years. Its 
reported decisions on the subject in hand 
are three in number. Our Court of 
Appeals is not yet fifty years old, but its 
reported decisions on the same subject 
number a thousand. All these cases 
hinge on only one fundamental proposi- 
tion, simple, shortly stated, easily under- 
stood : he, who, without fault on his 
part, has suffered injury through negli- 
gence of another may recover of such other 
the damages directly resulting therefrom. 
It is in the application of this principle 
to the multitude of casualties arising in a 
complex civilization, and occurring large- 
ly through the now universal use of 
machinery of the most diversified kinds, 
that the difficulty lies. It is obvious 
that much depends on analogies. Upon 
one set of circumstances, it is held that a 
plaintiff was not, and that a defendant 
was, negligent; upon another, that the 
plaintiff was, and the defendant was not, 
negligent ; while under a third, it is said 



that the question whether either was, is 
to be decided by twelve men as one of 
fact, rather than by seven men as one of 
law. And yet the differences between 
these three sets of circumstances may be 
so slight as not to be seen by any but the 
vigilant, discriminating, trained eyes of 
the judges of last resort. The preparation 
for a trial or an appeal, in a cause in- 
volving such questions, would be greatly 
lessened, if there existed a classification 
of the decisions, so that those which bear 
upon the one in hand might be easily 
found. In his (urgently) proposed Civil 
Code, Mr. David Dudley Field professed 
to give us all the common law. Between 
the covers of that one book, the weary 
searcher after truth could find rest. But 
his treatment of the subject of negligence, 
or rather his failure to treat it, served as 
much as any one thing, to demonstrate 
the utter insufficiency of his Code to do 
what he claimed was so much needed. 

The aim of this book is to furnish to 
the profession a codification as well as a 
classification of all the reported decisions 
in the Court of last resort in this State 
on the subject of accidents resulting 
firom negligence or nuisance. No one is 
more sensible than the author of the need 
of apology for a new law book. No one is 
more outspoken than he in condemnation 
of the miserable rubbish and useless mate- 
rial which is palmed off upon the profes- 
sion by some law writers (falsely so-called), 
whose only pen is the scissors, and whose 
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only fountain of thought, the glne pot ; 
who compile books on the law which others 
have made, rather than help to make the 
law for others to write about Amidst the 
multitude of decisions, pouring forth from 
Courts in eyer increasing number, treatises 
on law are of little use except those from 
master minds, and those which ser?e the 
purposes of a digest It is indeed to the 
digest-maker that the lawyer in active 
practice turns for aid. The present book 
is a digest, nothing more. Some years 
ago the writer's attention was directed 
professionally to this branch of the law. 
For his own use he began a systematic 
collection of all the cases, classifying them 
for convenience of reference. He now 
finds it to be a great saving of labor, as by 
means of it, he can in a moment lay his 
hand on all the cases in point in a cause 
under preparation. It seemed to him that 
its publication might be of service to his 
professional brethren in lessening the 
drudgery of hunting up cases. The idea 
developed until it assumed the shape to be 
found in this book. 

If the work, though carried on as it has 
been amidst the demands of a busy life, 
has been accurately done, it cannot fail to 
be most useful to the profession. If poor- 
ly done, it will be worthless. The author 
has no right to bespeak the well-known 
charity of the profession. He has no 
claim to lenient judgment Accuracy 
can be its only merit Inaccuracy is not 
entitled to excuse. Whether then this 
book has any right to see the light, must 
depend on what others find when the 
light is on the book. 



Chapter I—D$finitions. 

§1. Negligence is the omission to ex- 
ert requisite care. 



§3. N^ligence may be : 
1. Actionable. 
2m Concurring. 
8. Contributory. 
4. Imputed. 

§8. Actionable negligence is that negli- 
gence on the part of one person which 
directly causes injury to another. 

§4. Concurring negligence is that negli- 
gence on the part of one person which co- 
operates with the actionable negligence of 
another in producing injury to a third. 

§5. Contributory negligence is that negli- 
gence on the part of the injured person, 
but for which the actionable negligence of 
another would not have caused the in- 
jury. 

§6. Imputed negligence is that negli- 
gence on the part of another person which 
under certain circumsfcances must be re- 
garded as contributory negligence. 

§7. The injury herein spoken of, may 
be: 

1. Bodily injury. 

2. Injury to tangible property. 

3. Loss of another's services. 

4. Pecuniary loss to a widow and 

next of kin. (See chap, on 
damages.) 
§8. Requisite care means : 

1. In connection with actionable 

negligence, the care which the 
law requires to be exercised by 
one person towards another. 

2. In connection with contributory 

negligence, the care which an 
ordinarily prudent person takes 
to avoid the risk of being in- 
jured. 

3. In connection with imputed 

negligence, the care which an 
ordinarily pruden t person takes 
of others in his charge. 
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[Note.— It is to be borne in mind that negligence, like 
fraud, evades definitions. The writer cannot nope that 
these definitions are beyond criticism. In passing npon 
their correctness, sections one, eight and seventeen 
should be taken together.] 



Chaptbb II — General principles. 

§9. A person who is gaiUy of action- 
able negligence mnst pay the damages 
directly resalting therefrom. (See chap, 
on actionable negligence and chap, on 
damages.) 

§10. The fact that negligence is con- 
curring does not prevent it from being 
actionable also. 

§11. Negligencci when contribntory and 
also when imputed, prevents the recovery 
of damages for actionable negligence. (See 
chap, on contribntory negligence and chap, 
on imputed negligence.) 

§12. The state is only answerable for 
such negligence of its servants, as it 
specially provides for by statute. (See 
chap, on duties of the state.) 

§13. Municipal corporations are only 
answerable for such acts as are committed 
by them in their capacity as owners of 
property and not as a part of the govern- 
ment of the state. (See chap, on duties 
of municipalities.) 

§14. Quasi municipal corporations are 
subject to the same liabilities for negli- 
gence as are public officers. (See chap, on 
quasi mun. bodies.) 

§15. A public officer owes to each 
citizen the duty of performing the non- 
governmental functions of his office with- 
out negligence. (See chap, on public of- 
ficers.) 

§16. A private corporation and also a 
municipal, is, for the purpose of determin- 
ing whether it has been guilty of negli- 
gence, to be regarded as an individual. 



§17. Bvery person, who is sui juris, owes 
to every other person the duty of being 
careful not to do him an injury in his 
person or his property. (See chqp. on 
duties of individuals.) 

§18. No person is auswerable for the 
negligence of another unless the relation 
of principal and agent exists between 
them. (See chap, on duties of masters.) 

§19. Where two persons occupy the re- 
lation to each other of principal and 
agent in the doing of a certain thing, the 
n^ligence of the agent in the doing of 
that thing is to be regarded as the negli- 
gence of his principal. (See chap, on re- 
spondeat superior,) 

§20. Omission to perform a duty en- 
joined by statute is negligence in those 
cases where it would be if the duty exist- 
ed at common law. 

§21. Omission to perform a duty en- 
joined by a municipal ordinance is not 
negligence j»0r se, but is evidence of negli- 
gence. (See chap, on evidence.) 

§22. When the injury sustained is a 
bodily injury, the cause of action does not 
survive the death of either party. 

§23. When the injury sustained is in- 
jury to property, the cause of action sur- 
vives the death of either. 

§24. When the injury sustained is loss 
of another's services, the cause of action 
survives the death of such other person, 
but recovery can only be had for the loss 
of such services during such other's life 
time. 

§25. When the injury sustained results 
in the death of the injured person, a 
pecuniary loss is considered to result to 
the next of kin, and widow if any. (See 
chap, on damages.) 



MOOT COURTS. 



BY PROP. ALPRBD O. RBBYBS. 



Hoot GotirtBy when properly conducted, 
may be truly called tiie connecting link 
between the ordinary claas-room work of 
the law school and the forensic strife of 
open Court. They proceed upon the 
principle that '' practice makes perfect f 
and they seek, by constant drill in the 
discussion of difficult questions of law, to 
prepare the student for the work of pre- 
senting his case to the Court in after years 
in the best possible manner. The ideal 
legal training is that which giyes to a law- 
yer the ability to take the right side of 
any case, before any tribunal, and bring 
that side out of the contest yictorious. 
Hoot Court practice helps on in that 
direction, by teaching the student, among 
other things, how to arrange and system- 
atise the legal principles which he has 
acquired in the class-room, so as to best 
adjust them to the facts of a given case ; 
how to then present them orally in the 
most effective manner; how to arrange 
them in condensed written form, in a 
brief or summary of his argument ; how 
to meet and deal, most courteously and 
yet most effectively, with adversaries, good, 
bad and indifferent and how to endure 
the effects of victory and the sting of de- 
feat in forensic strife. In his effoi-ts to 
make the most of his connection with 
these Hoot Court exercises, there may be 
found of use to the student a few sugges- 
tions upon the following topics : 1. The 
seledion and arrangement of the material 
for the argument. 2. The condeneation of 
thepoifUe to he discueeed into the form of 
a hrief, 3. The oral discussion in Court. 
It should be premised that the argument 



here contemplated is that of questions of 
law only, and that it is, therefore, before 
the Court alone. 

1. The seUetum and arrangement of the 
material for the argument : One of the 
first difficulties which presents itself to 
the student arises from tiie great mass of 
material which he soon collects relating to 
the subject under examination. There is 
no paucity of ideas in the law ; but, on 
the contrary, most legal topics have 
grouped around them so many theories, 
suggestions, decisions and dicta as to often 
cause bewilderment. It, therefore, be- 
comes necessary to discriminate, carefuUy 
and properly, the leading and important 
principles and cases from those decisions 
and statements of the Courts which are 
less essential. Some suggestions as to 
making this discrimination may be con- 
venientiy stated in the form of rules. 
Rule 1. Observe whether the decision, 
which is being examined, was rendered by a 
full Court or by a single judge in the course 
of a trial. The latter kind of decisions, 
known as decisions at nisi prttis, are 
usually of much less weight than the for- 
mer. Sule2, Notice whether the opinion 
is written by a single judge, who attaches 
his name to it, or is simply an expression 
of the general views of the whole court 
upon the question at bar. The latter is 
styled a per curiam opinion. The former 
expresses, equally, the opinion of the 
whole Court, or at least of a majority of 
the judges ; but, being written by a single 
judge, it is apt to be expressed with more 
care and exactness, since his personal rep- 
utation is more especially at stake. It 
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is, therefore, as a rale, entitled to more 
consideration than t^per ctiriam opinion. 
Rule 3. It is also necessary to examine the 
reputation and ability of the judge by 
whom the opinion, whether in bane or at 
nisi prius, is rendered. A dictum from 
one judge is often of more weight than a 
decision from another. Ruie 4. The grade 
of the Court, by which the decision ia 
made, must also be taken into account. 
The decisions of appellate Courts, and 
especially of those of last resort, are, of 
course, entitled to more respect than 
those of inferior tribunals. Rule 5. As- 
certain whether or not the case was ably 
presented to the Court by counsel on both 
sides. In the press and hurry of business, 
a Court frequently confines the examina- 
tion of a question to the matter presented 
to it by counsel ; and so the decision rises 
no higher than the argument. Erroneous 
conclusions, even of the best Courts, may 
sometimes be thus reached. Great care 
should be taken to detect such cases and 
not to lay much stress upon them. Rule 6. 
The time and place of the decision and 
the special circu^nstances surrounding the 
ease and the Court should also be noted. 
Some one or more of these elements, or 
all combined, will frequently do away 
with the argumentatiye effect of a deci- 
sion, on the one hand, or lend to it addi- 
tional importance for the purpose desired, 
on the other. Though a case may never 
have been directly overruled, yet its 
importance as a judicial determination 
may have been much decreased, or entirely 
removed, by more recent decisions render- 
ed in other Courts and amid more modem 
surroundings. Thus, an opinion uttered 
in England a century ago, relating to the 
liability of a common carrier for the loss 
of goods entrusted to him for transporta- 



tion and his right to contract away such 
liability, would exert but little force in 
the settlement of similar questions in the 
New York Courts of to-day. While, then, 
old leading cases are usually entitled to 
much weight as argument, the recent 
well considered decisions of the best 
Courts are frequently the most effective 
weapons for legal waiiare ; and while the 
utterances of a Coke, a Mitford, or a 
Stoiy may always be used with telling 
effect, a lawyer will often accomplish 
more by citing in his favor a decision of 
the judge himself, before whom he is 
arguing, or that of a neighboring Court 
reported the day before. 

I'hese rules and principles will aid in 
the selection of the best decisions and 
authorities, as material for the argument. 
They should also be applied to the ex- 
amination of the adversary's resources. 
For the authorities available to the oppos- 
ing counsel should be deligentiy scrutinised 
and weighed and arguments and author- 
ities should be found to either refute them 
entirely or, at least, to minimize their 
effect. 

But after the most careful and method- 
ical selection and discrimination of materi- 
al, a process of synthesis and condensation 
will be essential to the production of the 
most effective discussion. The synthesis, 
or arrangement of the topics in their 
rhetorical and logical order, does not dif- 
fer materially from that required for the 
arrangement of any well framed discus- 
sion. But the condensation of the argu- 
ment into a terse, convincing appeal is, 
perhaps, of more importance in this class 
of work than in any other sphere of writ- 
ing or speaking. Much substance in 
small compass is the demand of the mod- 
em judge; and an epigram will often 
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accomplish more with him than a yolame. 

2. Preparing the brief: The brief should 
be handed to the Court at the close of the 
argument; and should contain, as its 
name implies, a terse summary of the 
points presented orally to the Court. Its 
preparation, as to both form and sub- 
stance, demands very careful attention, 
since to it the judges will look for citations 
of authorities and to refresh their mem- 
ories upon the salient features of the argu- 
ment. It is well to introduce the brief 
with an epegrammatical statement of the 
entire case and arguments, if that be pos- 
sible, so that, at one glance, the reader 
may see what is to be presented more in 
detail in the pages which follow. Then 
should be placed the '^ points, '' arranged 
in their logical order, sub-topics being 
properly grouped around the leading 
heads, and the citations of cases being so 
arranged as to present them in the order 
of their importance and call special atten- 
tion to those most directly in point and 
of greatest weight. The headings of each 
point of the argument should be made as 
brief as possible, yet comprehensive and 
suggestiye ; and they should be so arrang- 
ed that, when read together, they will 
present the skeleton of a connected, har- 
monious argument. If the argument in 
Court be such as to induce the judge to 
carefully read the brief, and the brief be 
so terse and yet comprehensive as to recall 
and emphasize the argument in the clear- 
est manner and least possible space of 
time, one of the leading objects of both 
argument and brief will have been accom- 
plished. It is well to reaffirm and empha- 
size, at the end of the brief, one or two of 
the most important features of the argu- 
ment. 

3. T%e preeentatian of the argument: 



Legal arguments are no exception to the 
general rule, which requires the debater to 
be thoroughly imbued with his subject — 
thoroughly master of his case. Master of 
the case, master of the Court, may sum 
up the successful argument. It is not the 
mere dry reading of the statements and 
arguments of others, however logical and 
sound they may be, that wins the day; 
but it is the mastering and assimilating 
the great principles of the case, so that 
they will come forth as from conviction 
and carry conviction with them. **The 
archer who misses the center of the target 
turns to himself to find the cause of his 
failure.'' It is not so often the lack of 
material, as it is the slip-shod use of what 
is possessed that brings defeat. So charge 
yourself with the case that it will come 
from every muscle, every look, every ges- 
ture, during your argument. Argue as if 
this were your last and only case and on it 
hung your entire reputation as a lawyer. 
Not that earnestness and energy are to be 
forced or feigned, for the speaker then 
tends toward the ridiculous ; but the case 
is to be made so thoroughly his own that 
it must express itself through him with 
such natural energy as to demand atten- 
tion and carry conviction. 

This thorough mastery of the subject 
sums up all the rules for the argument. 
A subordinate principle, however, requires 
the speaker to keep emphasizing the 
pivotal points of his case. Some of our 
most successful practitioners are men who 
have a faculty for ringing the changes 
upon central truths of the argument, until 
they are indellibly and with telling effect 
impressed upon the minds of judges or 
jury. The minor details can more easily 
take care of themselves; but the central 
truths should be placed in the most con- 
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BpicQons pontions, and work npon them 
should not cease till they are thoroughly 
lodged and fastened. 

Another important suggestion is that 
the lawyer should not allow himself to 
lightly regard his adversary's arguments. 
Do not permit yourself to imagine that 
they have made no impression upon the 
Gourt. But, in your own oonception of 
them, assume that they haye impressed 
the deciding tribunal ; give them all the 



force which, from any point of view, they 
could have, and address yourself to the 
task of refuting them. It is the common 
experience of our profession that, when 
one is most confident of victory and re- 
gards his opponent's case most lightly, 
then it is that defeat is most certain to 
follow his efforts. Take no chances in a 
I^;al argument ; but see that provision is 
made for every contingency. 
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Whbk a r61e is new and an actor is un- 
tried, there are many reasons for appre- 
hension as to how both will be received by 
the great maker or breaker of reputations, 
the public. When the rdle has been test- 
ed and only the actor is new, some of the 
dangers are gone, but certain others have 
taken their places. The part the actor 
has to play has lost the privileges of 
novelty, and has been associated with 
popular anticipations, which he must try 
to fulfill, or popular prej'udices which he 
must overcome. Very similar is the posi- 
tion of the new board of editors, who take 
charge of Thb Gounsbllor with this 
number. The magazine is already famil- 
iar to its public and its general character 
is established by its year of life, the only 
change is in its new dress and its editorial 



management. It may seem to comport 
ill with proper modesty that our first 
word should be of ourselves, but custom 
requires that new acquaintances should 
have an introduction, and in default of 
better we stand as our own sponsors. 

This preliminary ceremony over, our 
salutation need be but brief. Thb Gouk- 
BBLLOB, we hope, needs no introduction. 
It is the organ, not of the editors, but of 
the New York Law School, and it is 
meant to be an index of the work and 
progress of the institution, and to do its 
part in making up the sum of such work 
and progress. One of the great advan- 
tages of studying at a well established and 
honorably known seat of learning, whether 
general or professional, is the inspiration 
which comes from being one of many 
engaged in the same work and from the 
encouragement and competition of one's 
equals. To gain this there must be a 
feeling of solidarity, a spirit of the place, 
and a loyalty to its traditions and pur- 
poses. This cannot be made, it must be 
bom and grow, but growth needs foster- 
ing, and anything which shows common 
and concerted effort for the general good 
helps this growth. In an independent 
professional school, where we begin to get 
an unpleasantly close view of the real 
business and work of life without the soft- 
ening influences of a university atmos- 
phere, it were idle to hope for the en- 
thusiastic devotion of a coUege-man to his 
alma mcUer, but that is all the more 
reason why there should be cultivated a 
certain loyalty to its aims and efforts, 
giounded on right feeling and sound 
reason. Just here we hope may be found 
the sphere of our School periodical, in the 
development of a sentiment of common 
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dependence and mntual support, and to 
this end, with no overweening confidence 
in our abilities, bnt with the porpose of 
doing onr best we shall torn onr efforts in 
this coming year. 

The standard set in the past has been 
high, and it mnst be maintained. The 
magazine must be made and kept a credit 
to the School, and this can be done only 
in one way. The School must do its part 
by giving Thb Gouksbllob the help of 
its approval, its interest and its support 
In this way the paper will be the product 
of the School, and one course will be laid 
upon the foundation of our common 
occupation by the production of a result 
in which we all can share. 

And now a word with regard to the 
outlook for the second year of life of the 
New York Law School. Established firm- 
ly and with its numbers almost doubled, 
it can no longer be called an experiment, 
but must be pronounced by all an un- 
doubted success. Our best answer to those 
who would decry us and the methods of 
instruction here in vogue is circumttpiee, 
see what has already been done in one 
short year and what bright prospects lie 
before us. Gertainly no one can now dis- 
pute the fact that onr School to use a very 
hackneyed but expressive phrase, fills a 
long-felt want, and it can no longer be 
questioned that it is perfectly practicable 
for men to combine work in practising 
law offices with their legal studies and 
nevertheless to acquire far more than a 
mere superficial knowledge of the elements 
of law. We do not wish here to enter 
into a discussion of the merits of various 
'* methods,^' certainly there is sufficient 
space in the legal world for men train- 



ed in entirely different ways, and the 
"method" that will best develop the 
talent of one man will fail to bring forth 
the merits of another. Certainly the stu- 
dents of the New York Law School have 
come here for work and the record so far 
as it goes of last year's graduating class 
reflects the greatest honor both on the 
men themselves and the institution. Let 
us then all of us give up this wrangling 
and questioning of this and that " method " 
and realize that our position is in no way 
antagonistic to the other law schools of 
the country, but that our ways are paral- 
lel although not the same, perhaps rather 
we should say convergent and tending to 
the same goal, the maintenance of the 
legal profession. 

Iir our last issue we gave a brief r6snm6 
of our first year of life, and now on taking 
up again the critical pen we find much 
that is worthy of commendation. The 
summer course during July and August 
was well attended and promises to be an 
important feature affording to all who 
during the winter fell behind, an oppor- 
tunity to regain ground. It is particular- 
ly advantageous to have such a course 
here as those students who during the 
winter are so busy in offices that they 
have not been able to do full justice to 
the work here are sure to have sufficient 
leisure during the summer to make up all 
they have lost. The faculty very wisely 
allows absences occurring during the 
winter to be atoned for by summer at- 
tendance, which is obviously a very great 
convenience. A far more important addi- 
tion to the curriculm is the post-graduate 
course, which now begins its first year of 
life. This to our mind is the most signifi- 
cant sign we have of the progress of the 
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School, uid makes it not merely a " prac- 
tical " school, which will prepare the 
greatest number of Btndeuta for the Bar 
examinations in the shortest possible time, 
nor a mere machine to transform oil the 
different sort« of raw material into aa 
nniform type of attorney with jnst saf- 
ficient knowledge to have passed these 
examinatious, and then proadly to insert 
in the Now York Law Journal a notice 
of this familiar character : " Wanted a 
good position (partner, for icstance) in 
an acdve office by an attorney-at-law-^ 
admitted; has bad three years' practice in 
a well-known office; nnderstands steno- 
graphy and typewriting (let ns hope also 
the moning of errands and sweeping of 
floors) salary moderate," bat makes our 
School an institntion of legal learning 
where the great problems of the law are 
elncidated, and whose coarses give ns a 
place among the foremost schools in the 
conntry. Let ns hope that the students 
will not be satisfied with merely becoming 
admitted as attorneys, nor think that 
oQce that prize is attuned, there is no 
more studying to be done or that the 
whole field of law lies open to them, bnt 
that they will realize the tme benefits of 
an insight into the law more thorough 
and searching than can be obtained in the 
two years required before admission. 

Wb must all of as have been greatly 
delighted at the great improvements that 
have been made in the leotare-rooms. 
The light and the ventilation are both 
tar better than formerly, and the main 
lectare-room more qniet since the corridor 
has been included in it, and it seems now 



dents and the tenants of the building will 
in the future continue as uniformly pleas- 
ant as they were last year, and that the 
great privilege that we enjoy in the use of 
the library will be continued to ns as 
long as we remain here. Annoyiug at 
times as some of the library regulations 
may seem, its management on the whole 
is admirable and the numerons editions 
of the most important text-books and the 
duplicate series of Kow York reports are 
of the greatest convenience. How often 
has one, in certain libraries we have in 
mind, found some fellow-student en- 
trenched and fortified with (to transpose) 
" tarn immennu aliorum tttptr aliat aeerv- 
atorum lUrorum eumului," and perchance 
in order to be perfectly secure seated upon 
that very- book that one wants. The 
knowledge that this cannot occur here 
fully compensates one for the small 
trouble of obeying the regnlations. 

Those of us who boast an alma mattr 
and those of us who have only heard of 
the delights of having that excellent rela- 
tion miss sadly here those many oppor- 
taiiitiee of meeting together and forming 
associations which abound in all colleges. 
The moot-courts, altbongh scarcely to be 
regarded in the light of convivial gather- 
ings still present to us many advantages, 
and are really the best opportunities we 
have of acquiring a knowledge of our 
teltow-stadents ; so it is greatly to be 
hoped that the large attendance sure to 
be secured by the first moot courts will 
oontinne unabated in the subsequent ses- 
siona It would be superflnous for as to 
descant upon the benefits secured to one 
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are very great capabilities latent in these 
moot oonrts and that much more can be 
made oat of them than was made last 
year, we propose to publish in each num- 
ber of Thb Couksbllob, while these 
courts are in session, a very brief report 
of the cases argued each month giving the 
names of counsel, the syllabi and when 
possible the opinions. By doing this, we 
hope that those students who argue in the 
moot courts will be encouraged to give 
considerable thought and care to the 
preparation of their arguments and briefs. 

Of course we, like all other editorial 
boards, are anxious to secure for our 
magazine all possible material, and at the 
same time we wish Thb Goukbellob to 
be as its name denotes the organ and 
mouthpiece of the School. Valuable as 
the contributions of our learned profes- 
sional contributors are, we wish the stu- 
dents at large to feel that their voices are 
to be heard, that the paper is not run for 
the interests of a small clique, but is 
meant to embrace whatever is of general 
interest or moment to the entire body of 
its readers. The numerous clubs and 
moot courts which exist among the stu- 
dents will, we hope, make themselves 
heard, and we shall endeavor to take 
editorial notice of all that goes on in our 
midst that is worthy of recognition. 

As it is the privilege of all of us during 
these first few years to form precedents, 
we wish to begin one now in regard to our 
graduates. The Goukbellob is par- 
ticularly desirous of throwing open its 
pages to them and of forming as it were a 
link between their student and profes- 
sional life. We publish in this number 
the Prize Essay of Mr. Gorey of our first 



graduating class, and hope that we may 
receive many more contributions from the 
same source. The Essay speaks for itself 
and we would here do no more than call 
to it the attention of our readers knowing 
that they will be well rewarded by its 
perusaL 

The Ooukbellob heartily welcomes the 
incoming Junior Glass to the New York 
Law School. Over two hundred and fifty 
Juniors have already registered, and if the 
growth of the present Senior Glass during 
the last year is to be taken as a standard, 
the incoming class will number no less 
than three hundred at the end of the 
school year. The size of the class is moet 
gratifying to the friends of the institution, 
and it firmly establishes the standing of 
the school among the great law schools of 
the country. As far as information is 
obtainable at present writing, we stand 
second — or possibly first — in point of 
numbers in the list of the law schools. If 
it be remembered that the school is but 
entering upon the second year of its ex- 
istence, its record is a short but brilliant 
one, of which the faculty and the many 
friends of the institution may most justly 
be proud. 

Another very encouraging sign is the 
large proportion of college graduates in 
the class, almost one-half being among 
that number. The importance of this 
fact cannot be over-estimated. Gollege 
men unquestionably increase the efficiency 
of a law school by their systematic work, 
and their power of concentration acquired 
during their four years of preliminary 
training. On the other hand, the young 
men who have spent several years in law 
offices or in business, contribute as their 
share that practical common-sense view of 
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legal qneetionB and that fiiciilty of apply- 
ing general principles to a particnlar state 
of facts^ — ^in which the student who has 
spent four of the most important years of 
his life within the shadows of the college 
cloister is often entirely lacking. These 
two elements — ^the theoretical and the 
practical — ^if we may call them such, are 
most happily blended in this law school. 
By daily contact and association they sup- 
plement each other and acquire those 
qualities of which they are most in need. 

This proportion of college men in the 
Junior Class clearly shows that the col- 
leges are quick to recognize our school as 
one of the best in the land ; and as the 
colleges are the principal feeders of the 
law schools, the large number of college 
men augurs well for the future of the 
New York Law School. Again, we most 
heartily welcome the members of the new 
class into our midst and extend to them 
our best wishes for their success here. 

In the opening number of The Couir- 
BELLOU a year ago, the purpose was avowed 
of making it a help and a stimulus to 
students of the law, and a magazine of 
interest and practical utility to practi- 
tioners as well. Its policy has not been 
so much to give publicity to the aspiring, 
but often crude, efforts of beginners as to 
present to its readers the thoughts and 
criticisms of jurists of recognized stand- 
ing. If it is to maintain and increase the 
support which it has received from mem- 
bers of the New York Bar, it must not 
encumber its pages with the idle specula- 
tions or ill-considered criticisms of under- 
graduates, but it must discuss the live 
questions of the hour, in which every 
lawyer cannot but take an interest. 

The Counsellor is essentially a legal 



magazine and not a law journal or review; 
that is to say, it does not seek to keep its 
readers accurately informed in all that is 
doing in courts and at the bar, or to sum- 
marize and analyze all prominent deci- 
sions as fast as they appear; it attempts 
rather to keep its readers abreast of the 
current of legal thought, reporting and 
criticising recent decisions only in so far 
as they contribute in a marked degree to 
this main purpose. 

We take a pardonable pride in assuring 
our readers that the high standard, which 
The Counsellor has attained chiefly 
through the favor of its eminent con- 
tributors is not in danger of declining. 
To convince himself of this, one need 
only glance over our new list of con- 
tributors. Our subscribers are justified 
in expecting a rich treat from them. 

The primary object of The Counsel- 
lor, however, is to represent the students 
of the New York Law School. It will be 
its province to criticise the policy and 
workings of the School for the purpose of 
advancing, as far as possible, its best in- 
terests and usefulness. In this we ask the 
co-operation of all students, and we offer 
them its columns for redressing griev- 
ances, offering suggestions and for making 
known other matters of general interest 

Although the contributed articles of 
The Counsellor are intended to come 
chiefly from leading jurists, yet we are 
amply persuaded that there is much really 
good work done by the students which is 
worthy of publication. Long and ex- 
haustive articles are not desirable for our 
columns ; they should rather be relegated 
to the professional journal and the text- 
book. Still less so are contributions upon 
abstruse, technical topics; but short, pithy, 
well-studied articles involving legal ques- 
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tions of importance and liying interest 
will always be not less welcomed from the 
students of our School than from the Bar. 
Nay, more; we shall take especial pleasure 
in publishing such contributions from 
students : for students are more apt to 
deal with topics closely related to the 
work of their fellow-students who con- 
stitute the great body of our subscribers 
and the contributors will not only benefit 
themselves by the increased power of 
grasp and clearness of thought, which is 
sure to result from reducing one's thoughts 
and researches to writing, but they will 
stimulate our readers to extra investiga- 
tions and thus increase the usefulness of 
the School. 

President Eliot, of Harvard, in a recent 
lecture, said that he deemed practice in 
the cogent expression of our inferences 
and of the results of our investigations to 
be one of the most important and the 
most neglected, of educational methods. 
The stimulus to such work must be 
drawn, in large part, from a personal de- 
sire for knowledge; the worth of the in- 
vestigation will be proportionate to the 
ability and industry of the worker. More- 
over, in addition to a greater power of 
concentration and facility of expression, 
the undergraduates, especially those of 
the Junior Glass, who contribute their 
ideas to The Oouksellob will be estab- 
lishing a written standard of excellence, 
which should certainly have much weight 
in the selection of editors for the next 
year. 

Since the close of our School last June, 
a great blow has fallen upon the entire legal 
world, a blow which comes upon us with 
especial force. Professor Theodore W. 
Dwight, whom it is but simple truth to 



call the greatest legal educator of the age, 
passed away on the very day when one 
more honor was added to his already over- 
flowing store, the degree of LL.D from 
Yale XTniversity. The audience which had 
applauded the announcement in the 
morning at the Oommencement Exercises 
was greeted by the sad news from the lips 
of his kinsman. President Timothy Dwight, 
a few hours later at the meeting of the 
Alumni. 

The feeling of bereavement then appar- 
ent in the voice and tones of the speaker 
is one in which all can share who have at 
heart the cause of sound education, but to 
which we of the New York Law School 
add a particularly heart-felt part Of the 
relations of the School to the great Pro- 
fessor, it is needless to speak at length. 
The School is, in a way, the foster-child of 
his old age, bound to him by no tie of 
official connection but by the stronger 
bonds of reverence and affection. He is 
our tradition, our link with the past, as 
we hope to be the means of perpetuating 
his message to the future. No words of 
ours can add to his fame, that is estab- 
lished far beyond our reach, but we would 
at least add our voices to the swelling 
chorus. 

HONORS TO THE DEAD. 

A TRIBUTE TO PROFESSOR DWIGHT PROM 
HIS ALUMNI ASSOCIATION. 

At the last meeting of the officers and 
council of the Dwight Alumni Association 
the following tribute to the memory of 
Professor Dwight was unanimously adopt- 
ed : 

In the name of the Dwight Alumni Associa- 
tion, we desire to give public expression to the 
deep sense of personal loss and sorrow sus- 
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tained by its members through the death of 
Professor Theodore W. Dwight This associa- 
tion, composed of hundreds of his former stu- 
dents, is privileged to bear his name and to tes- 
tify by its existence to the affectionate esteem 
in which he has ever been held by those who 
have sat under his teaching. The hearts that 
rejoiced to thus honor him while he was living 
and to win his grateful appreciation have now 
only the sad consolation remaining to cherish 
and exalt his memory. 

In his chosen life work as a teacher of law, 
he was without a peer. Gifted with remark- 
able intellectual powers, and ever ardent in the 
acquisition of knowledge, he attained a breadth 
of learning which was in itself a source of dis- 
tinction, but he possessed in addition an un- 
equalled power of imparting knowledge to 
other minds. To learn of him was a delight, a 
source of inspiration. With masterly skill he 
gave to his students clearness of insight and 
developed their powers to comprehend and 
apply the great truths and principles he un- 
folded to them. He aroused in all minds, even 
in those at first indifferent, an enthusiasm akin 
to his own. Personal association with him, 
also, was in itself an education, so attractive 
was his personality, so winning his geniality of 
nature, so untiring his patience, so noble the 
ideals that governed his life. His manhood 
impressed itself with a speedy and lasting in- 
fluence. So his teaching has lived in the 
minds of his students, as an ennobling and in- 



spiring influence, long after their school days 
were ended. He made them feel that the pro- 
fession, which they had embraced was a noble 
profession, and that they must worthily repre- 
sent it in their lives and practice. Thus the 
impress of his teaching has been a blessing to 
society at large. 

In all the walks of life this great teacher has 
exerted his rare powers to good and noble 
ends. In his own profession he has been a 
profound jurist, a sagacious counsellor, a wise 
judge. He has been deeply interested in the 
science of government and his statesmanlike 
counsels have been grafted upon the funda- 
mental law of the State as embodied in its Con- 
stitution or have been molded into legislative 
enactments of the wisest and most beneficial 
character. Social reforms of the highest im- 
portance have enlisted his zealous aid — polit- 
ical reform, prison reform, reform in the ad- 
ministration of charities, reform in the treat- 
ment of the insane. He has sought earnestly 
to ameliorate the condition of the poor and 
helpless of every class, and in all his relations 
to his fellow men he has exhibited a genuine 
Christian character and a charity that " think- 
eth no evil," but lovingly seeks to make men 
better and wiser and happier. He has been a 
true public benefactor and his works live after 
him. The lives and influence of his students, 
the great public reforms he aided to accom- 
plish^these form his true and lasting mem- 
orial. 
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RIPARIAN RIGHTS ON THE SHORE OF NAVIGABLE RIVERS. 

BY JAMES RICHARDS. 

The cnrerrnliiig of Gould t. H. R. R. R. Co^ 6 N. Y. $». by Rnmsey t. N. Y. ft N. E. R. R. Co., 133 N. Y. 79. A 
Railroad Co., cannot now occupy a water front without compensation to adjoining owner. The owner of landa upon 
the shore of the nsTlguble rlTer has rights in the land under water in firont thereof which cannot be taken by 
the Legislature or otherwise without compensation. 



In October, 1852, jnst forty years ago, 
the Oonrt of Appeals rendered the very 
important decision of Gould v. The Hud- 
son Biyer Railroad Oompany, reported 6 
N. Y. 622, affirming the same case re- 
ported 12 Barbour 616. The case was 
▼ery important, not only on account of 
the principles inyolyed, but also on ac- 
count of the immense Talue of the property 
rights affected by it, affecting as it did the 
rights of the riparian owners on both 
tides of the Hudson Biver from its mouth 
to the head of navigation, ( excepting, of 
coarse, the rights of the owners on such 
part thereof on the west side as is within 
the boundaries of the State of New Jer- 
sey,) and also the rights of riparian 
owners on all other navigable rivers within 
the State. The plaintiff in that case was 
the owner of lands adjoining the Hudson 
Biver in the County of Columbia, having 
a front upon said river of about 2000 feet. 
In September, 1850, the Hudson River 
Bailroad Company, a body corporate, in- 



corporated under the act to authorize the 
construction of a railroad from New fork 
to Albany, passed May 12, 1846, amended 
by an act passed the same day in the 
same session, and also by an act passed 
10th February, 1848, entered upon the 
Hudson Biver in front of and adjacent to 
the plaintiff's farm, a;nd between ordinary 
high and ordinary low water mark of the 
river, and with earth and stones con- 
structed a line of solid embankment ex- 
tending from a point in the river opposite 
the South line to a point in the river 
opposite the North line of the plaintiff's 
farm, which embankment was raised so 
that the surface thereof was five feet above 
the ordinary high water mark of the river 
and formed a complete barrier to the pas- 
sage of vessels or boats through the same 
to the plaintiff's land. Upon this em- 
bankment the defendants had laid a rail- 
road track from the City of New York to 
a point in the town of Qreenwich, upon 
which the defendants were running daily 
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trains of cars propelled by steam. The 
plaintiff claimed that the defendants had 
so entered upon this land upon his farm 
without his permission or consent and 
without offering to compensate him for 
the damages and injuries sustained by him 
and which he was likely to suffer, and de- 
manded judgment for 9500 damages. 
The case was tried upon a demurrer to the 
complaint. 

The decision of the Court npon this 
demurrer has been accurately summarized 
by Gerard in his City Water Bights, 
Streets and Beal Estate, at page 18. It 
is : ** The Legislature of the State has an 
inherent right to control and regulate the 
navigable waters within the State and to 
dispose of their title to the land under 
water in their jurisdiction. This may be 
done irrespective of the claims of the 
riparian owner adjacent, who, by such dis- 
position of the State of the land beyond 
high water mark may have his riparian 
advantages interfered with, and be cut off 
from the benefits incident to the con- 
tiguity of his property to the waters. The 
individual right of the riparian owner is 
considered subject to the right of the State 
to abridge or destroy it at pleasure, and 
that, too, without compensation made.'' 
Mr. Gerard, wi th his usual sagacity, per- 
ceived that the doctrine of this case was 
likely to be modified if not radically 
changed, for, in the next paragraph, he 
refers to the decision of the Supreme 
Court of the United States in Yates v. the 
City of Milwaukee, 10 Wallace 497, de- 
cided in December, 1870, and, after com- 
menting upon the same he suggests that 
it is evident that there is still a wide field 
of discussion open on these important 
questions and it is probable that in the 
various states local customs or law may 



modify the general principle. Judge Ed- 
monds, also in the case which we are now 
discussing, rendered a very able dissenting 
opinion, and, as we shall see hereafter, the 
dissenting opinion has now become the 
law of the State. The determination in 
this case frequently came before the Courts 
of other States of the United States, and 
we find it stated in the 15th Lawyers 
Reports Annotated, page 618, that the 
case has been overruled in every other 
State of the United States excepting New 
Jersey and Ohio, and that the case in 
New Jersey was decided upon the authority 
of Gould V. tlie Hudson River R. R. Co., 
and the reporter remarks that the over- 
ruling of this case is a remarkable instance 
oi how the law finally clears itself of its 
errors and defects. We find that our 
Court of Appeals was long dissatisfied 
with the ruling in this case, and we go at 
once to the case of Rumsev v. the New 
York and New England Railroad Com- 
pany, 133 N. Y. page 79, decided by the 
first division, April 12th, 1892. The 
Court in this case in overruling Gould v. 
The Hudson River R. R. Co. says: "Upon 
the important element of damages sus- 
tained the factii are identical with those in 
that case : if that case be followed, the 
plaintiff cannot recover any damages prior 
to March 3d, 1885." After stating what 
.had been decided in that case, the Court 
states that it is believed that this pro- 
position is not supported by any other 
judicial decision in this State and if it were 
dealing with the question now as an 
original one it would not be difficult to 
show that the decision in that case was a 
departure from precedent and contrary to 
reason and justice. The Court then refers 
to the doctrine of stare decuis, and states 
that this doctrine like almost every other 
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legal role is not without its exceptions; 
that Chancellor Kent, commenting npon 
the rale^ had stated that more than a thou- 
sand cases could be pointed out which had 
been overruled or doubted in their applica- 
tion. The Court in its argument on pages 
86-87 of said case shows that the case had 
been frequently criticised and questioned 
by the Courts and the profession ; that the 
case of Lansing v. Smith, 8 Cowen 146, 
affirmed 4 Wend. 9, upon which the prin- 
cipal case had relied in support of its 
decision was not a real authority in sup- 
port of that case and that the question 
and those of a kindred nature had been 
elaborately examined, discussed and set- 
tled in our Court of Appeals, in our 
highest tribunal, in the Court of last 
resort in England, and in the highest 
Courts in several of our sister states, and 
that the doctrine had been repudiated, and 
that the rights of proprietors of land npon 
rivers and public highways had been deter- 
mined upon principles more in accord 
with reason and justice. It also refers to 
the leading case in England, Buccleach v. 
The Met. Boai-d of Works ( 5 E. & L App., 
418,) where it was quite recently held that 
the owner of an estate on the tide waters 
of the Thames was entitled to compen- 
sation not only for the land actually taken 
under the authority of statute for the con- 
struction of a public road along the shore 
which cut off the owner's access to the 
river, but also for the permanent damage 
to the whole estate in consequence of its 
change by the improvement from riverside 
to roadside property, including his in- 
dividual and particular right to use the 
shore of the river. The decision of the 
Court upon the whole case after this review 
is as follows : 
*'It must now, we think, be regarded as 



the law in this state that an owner of land 
on a public river is entitled to such dam- 
ages as he may have sustained against a 
railroad company that constructs its road 
across his water front and deprives him of 
access to the navigable part of the stream 
unless the owner has granted the right, or 
it has been obtained by the power of 
eminent domain. This principle, cannot, 
of course, be extended so as to interfere 
with the right of the state to improve the 
navigation of the river or with the power 
of Congress to regulate commerce under 
the provisions of the Federal Constitution. 
The plaintifiPs were, therefore, entitled to 
recover such damages as they could prove 
to have been sustained by them prior to 
March 3, 1885, but on account of the 
erroneous rales adopted for determining 
the damages above pointed out, the judg- 
ment should be reversed and a new trial 
granted, costs to abide the evenf 

My own attention was first directed 
to the law on this subject by a title 
which I was examining to a parcel 
of land upon the shores of the Hud- 
son River, at Olenwood, in the City of 
Yonkers. The owner of the upland 
had made a conveyance to the Hudson 
River Railroad Company of several hun- 
dred feet of upland adjoining the high 
water line and also of land under water 
between high and low water mark to a 
point extending about twenty-five feet be- 
yond high water mark into the river, and 
had reserved to himself in this deed all 
his right to the lands under water in front 
of the premises conveyed, and the right to 
build docks and piers and whatever other 
rights he might have as adjacent pro- 
prietor. It was desired to get a grant 
from the Commissioners of the Land Of- 
fice to build a wharf in front of said 
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premiseSy bat the Statute regulating the 
rights of the Oommiseioners of the Land 
Offioe, ( 1 B. S. Sea 67 ), proTides that 
they shall haye power to grant so mnoh of 
the land under the waters of the navigable 
riyers or lakes as they may deem necessary 
to promote the oommeroe of this State; 
but no such grant shall be made to any 
person other than the proprietor of the ad- 
jacent lands and eyery such grant that 
shall be made to any other person shall be 
yoid. As the deed in question did not 
reserve any part of the title to the adjacent 
upland it seemed to be evident that the 
Commissioners of the Land Office could 
not make a grant to the party who had 
conveyed to the Railroad Company because 
he had parted with his title to the ad- 
jacent upland, and his reservation of 
rights to build docks, ftc., was nugatory 
because aq the Court of Appeals had held 
in the Oould case he had no rights. He 
should have reserved the .title to the outer 
strip of the upland and given the easement 
of it to the Railroad Company. It there- 
fore seemed that the Commissioners of the 
Land Office could make no grant to this 
proprietor. It seemed to me, however, 
in examining the statute creating the 
Hudson River Railroad Company that the 
Siafce had by that very act given to every 
one of the proprietors of the adjacent up- 
land a right to build any wharf or pier 
without applying to the Commissioners of 
the Land Office at all. The Act reads in 
this respect upon this point, as follows: 
Sec. 9. — The said corporation is hereby 
empowered to purchase, receive and hold in 
fee simple such real estate and other pro- 
perty as may be necessary in accomplishing 
the objects for which this corporation is 
granted * * * which real estate shall be 
held and used for those purposes only. 



Sea 14. — Said corporation to restore 
streams, highways or water courses inter- 
sected to their former usefulness. 

Sec. 16. — ^Andifany wharf or dock shall 
be cut oiF by the said railroad, the said 
Company shall extend or so improve the 
same as to restore it to its former useful- 
ness, so far as it may be practicable to do 
so, and the owner or owners of the river 
front thereof are hereby authorised to oo- 
cupy the river front outside of said rail- 
road, for the erection and use of wharves 
and docks. 

Sea 16.—- It shall be lawful for the own- 
ers of the land over which such railroad 
shall be constructed to cross the said rail- 
road at some convenient place or places, 
with his, her or their servants, cattle, 
teams and carriages, for the purpose of 
using and managing their respective farms, 
over which the said railroad shall pass, 
doing no injury or damage to said railroad. 
In all cases where such railroad shall in- 
tersect the lands of any individual, or pass 
between such lands and the usual place of 
access to the river, and cannot be reason- 
ably crossed by reason of high embank- 
ments, deep cuts, or otherwise, the said 
corporation shall at their own expense 
construct and sustain convenient passes or 
roads across or under the railroad for the 
passage of persons, cattle, carriages and 
teams for the purpose of farming or man- 
aging such lands and giving to them their 
usual access to the river. 

It also seemed to me that under the Act 
the Railroad could not acquire the title to 
the land for any other purpose than for 
railroad purposes, and that its proprietor- 
ship did not take away that of the owner 
of the adjacent upland and that the Land 
Office Commissioners would have been 
justified in still regarding the man who 
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had sold his upland as the adjacent pro- 
prietor. This was afterwards so held by 
the Conrt of Appeals when the Ramsey 
case first came before it ( see 114 N. Y. 
423). There is no donbt that oar Coarts 
are in a measure influenced by the effect of 
the decisions which they may render. 
The Jadges in the Oould case at (General 
Term^ say: The rule that woald sanction 
this action would invite thousands of suits 
which must prove fatal to this and all 
similar enterprises. At the time the 
Oould case was decided it seemed to be 
absolutely necessary that a railroad should 
be built from New York to Albany, and to 
build along the shore of the great water 
way was no doubt the most economical 
plan that could be provided for such 



construction^ as of course there was a 
level line upon the shore for the whole 
distance which had only to be filled in. 
And the Court was no doubt overborne 
by the consideration that if it granted 
compensation in the principal case it 
would be followed by numerous other 
suits which would defeat the infant enter- 
prise. We think the State is to be con- 
gratulated on the return of the Court 
to a decision based upon principles of 
equity and justice^ and it is to be hoped 
that the State of New Jersey will soon 
overrule its leading case of Stevens «• 
Paterson & Newark B. B. Co., 84 N. J. L. 
532, and thus make uniform throughout 
the country, with the possible exception of 
one State, lowa^ the law upon this subject 



THE RULE IN HADLET v. BAXENDALE AS AFFECTING THE 
MEASURE OF DAMAGES IN ACTIONS AGAINST 

TELEGRAPH COMPANIES. 

BY PRANK S. ANGELL, LL. D. 



The leading English case of Hadley v. 
Baxendale was decided by the Court of 
Exchequer in Hilary Term, 1854. The 
facts in that noted case were substantially 
as follows : 

The plaintiffs operating a steam mill 
broke a shaft. The fractured shaft was 
delivered to a carrier consigned to an 
engineer for the purpose of serving as a 
model for a new one. At the time of 
making the contract, the plaintiffs in- 
formed the agent of the carrier that the 
mill was stopped and that it was neces- 
sary that the shaft be forwarded at once. 
The shaft was not expeditiously forward- 
ed; the new shaft was delayed in con- 
sequence. The plaintiffs suing for the 
breach of contract alleged as special 
damage the loss of profits of the mill 
when idle. The court held that such 
damages could not be recovered as it did 
not appear that the defendants had been 
informed that the mill would necessarily 
be shut down until the return of the 
shaft. Moreover, the court held that it 
was not natural to suppose without such 
knowledge that the mill was stopped be- 
cause the shaft was broken. In remand- 
ing the case for a new trial, the court took 
occasion to prescribe the following as the 
measure of damages for a breach of con- 
tract. 

"We think the proper rule in such a 
case as the present, is this; where two 
parties have made a contract, which one 
of them has broken, the damages which 



the other party ought to receive, in re- 
spect of such breach of contract, should 
be either such as may fairly and substan- 
tially be considered as arising naturally, 
i. 0., according to the usual course of 
things, from such breach of contract 
itself, or such as may reasonably be sup- 
posed to have been in contemplation of 
both parties, at the time they made the 
contract, as the probable result of the 
breach of it. Now, if the special circum- 
stances under which a contract was actual- 
ly made were communicated by the plain- 
tiff to the defendant, and thus known to 
both parties, the damages resulting fi*om 
the breach of such a contract, which they 
would reasonably contemplate, would be 
the amount of injury which would or- 
dinarily follow from a breach of a con- 
tract under these special circumstances so 
known and communicated. But on the 
other hand, if those special circumstances 
were wJwUy unknown to the party break- 
ing the contract, he, at the most, could 
only be supposed to have in his cont^^'Ui- 
plation the amount of iujni^ which wi.uld 
arise generally, and in the great multitude 
of cases not affected by any special rir- 
cumstances of such a breach of contract. 
For, had the special circumstances been 
known, the parties might have expressly 
provided for the breach of contract by 
special terms as to the damages in that 
case and of this advantage it would be 
very unjust to deprive them.'* 

9 Exch. 34X. 
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Some one has oompared any principle 
of law embodied in a rale or set of rales 
to a growing tree. Unless the roots which 
are the reasons back of the rale are strong 
and far extending and the soil in which 
the roots seek noarishment is fit and 
saitable^ the role like dead wood withers 
and drops. Few cases decided within the 
last fifty years have been so freqaently 
cited and so generally approTed as Hadley 
9. Bazendale. The rale has also been sab- 
ject to mach strong and healthy criticism 
and has flourished under this vigorous 
treatment Previous to this case there 
appears to have been no English case 
which attempted to crystallize into a pre- 
cise statement of principle the rules which 
most govern the award of damages. Pol- 
lock G. B. commenting on this decision 
says, ''That case (Hadley v. Bazendale) 
wss very much considered. The argu- 
ment took place several weeks before the 
judgment was given^ and I know that 
great pains were bestowed upon it. Lord 
Wensleydale^ the late Baron Alderson, and 
my brother Martin were parties to it, and 
it is due to Lord Wensleydale and the late 
Baron Alderson to say tiiat a more exten- 
sive and accurate knowledge of decisions 
in our law books, and a more acute power 
of analyzing and discussing them, and as 
far as my brother Martin is concerned, in 
addition a larger acquaintance with the 
exigencies of commerce and the business 
of life, never combined at the formation 
of any decision. '' 

This set of rules which had such a &v- 
orable inception has been almofft univer- 
sally followed in America. No new prin- 
ciple of law is embodied in it, but it pre- 
sents lucidly, minutely and accurately as 
applied to cases of a breach of contract, 
the great principle governing cases both of 



tort and contract that OAuse proxima non 
remota ipedaiur. The statement of any 
canon is open to misconstruction and mis- 
application and Hadley v. Baxendale has 
not escaped its share. Moreover like any 
statement of legal principle the facts of 
the particular case which called for its 
primary expression should not be lost 
sight of. The case brought before the 
court the concrete question of the dam- 
ages for breach of the contract of a com- 
mon carrier under special circumstances 
which it was contended were suf- 
cient to justify very extensive damage. 
While not doubting the efficacy of 
the statement of Baron Alderson in its 
application to actions against telegraph 
companies, it seems manifest that had 
that judge been able to foresee the applica- 
tion of his statement to cases so peculiar 
as those now under consideration his 
language would have been more guarded. 
Hadley v. Baxendale, in its application to 
telegraph cases, has frequentiy been nar- 
rowly and erroneously construed. Though 
not agreeing with the Supreme Court of 
Alabama that the rule is obscure and mis- 
leading, it certainly does seem as remark- 
ed by that court 'Hhat an attempt to in- 
stall it as one of the canons has caused 
Tot^saij, very many erroneous rulings.'^ 

The courts frequentiy appear to be 
reasoning from the standpoint of the able 
counsel appearing for the defendant. 
Again the courts stop, seemingly appalled 
by the amount of damage suffered and dis- 
similarity to the position taken in some 
railroad fire cases, viz : that any greater 
leniency in regard to damages ''would 
subject to a liability against which no 
prudence could guard, and to meet which 
no private fortune would be adequate. '' 

Wilson V. The Newport Dock Co., L. R. I. Ejuh, 189. 
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As a practical answer to any sach prac- 
tical difficulty, it might be well to remark 
that in 1891 oat of 800,000 miles of tele- 
graph wire in the United States, the 
Western Union owned 700,000. That said 
company realized in 1868 as net profits 
12,640,000 and the amount of annual pro- 
fit has been uniformly increasing until at 
the present day the annual profit is 
$7,310,000. 

Fallible men, including learned judges, 
will always differ in their application of 
theories of causation. It is very doubtful 
if courts will oyer arrive at eyen a thor- 
oughly substantial agreement as to what 
are and what are not in all the varying 
cases, proximate and probable, as dis- 
tinguished from remote or secondary 
causes. Each court and the same court 
as its constituency changes will vary as to 
what antecedents they will recognize as 
*' fairly and substantially'' necessary to a 
given consequent. Thus it is impossible 
to reconcile the very numerous decisions 
made under this rule in the last forty 
years. 

Now to analyze a little the rule or 
rather set of rules in Hadley v. Bazendale. 
The first statement in the rule is that for 
a breach of contract the dunages recover- 
able are such as may fairly and substan- 
tially be considered as arising naturally 
t. 0. according to the usual course of 
things from such breach of contract. 
This sets forth the general principle gov- 
erning all cases both of tort and contract. 
That the natural, normal, probable, cer- 
tain direct damages are recoverable, but 
that remote, contingent speculative, un- 
certain damages are not. To the language 
of this branch of the rule little or no ex- 
Dougherty V. Am. Dis. Tel. Co., 7S Ala. i68. 
Ryan v. N. Y. C. R. R., 3S N. Y. aio. 



ception has been taken. An objection to 
the word usual has been made. It has 
been said that though the occurrences 
giving rise to the breach were unusual 
and therefore the dunages were not usual 
still there should be a recovery. This 
objection is more superficially &ir than 
deeply pertinent. The whole phrase, 
usual course of things, is to be read so as 
to convey a unit impression and as mean- 
ing according to the natural relations ex- 
isting between cause and effect. Even 
though given an unusual concatenation of 
circumstances the meani^ at arriving at the 
result are the same and can be as surely 
postulated as if the circumstances linked 
together were usual and ordinary. 

The next statement in the rule is that 
the damages recoverable are such as may 
reasonably be supposed to have been in 
the contemplation of both parties, at the 
time they made the contract, as the prob- 
able result of the breach. This is the 
part of the rule which has aroused com- 
ment and been at times impro})erly 
applied. Let us start out primarily by in- 
dicating that this branch of the rule is not 
to be set up over against the previous state- 
ment. The two statements are gram- 
matically separated by the conjunctions 
either and or making the last proposition 
a seeming alternative. The last proposi- 
tion, however, includes the first. A per- 
son is always supposed to contemplate the 
natural and probable consequences of his 
acts. The latter statement of the rule 
embraces something more for it takes into 
account cases where there are special cir- 
cumstances. There has been at times an 
impression that New York Courts had 
adopted the rule of the civil law, that the 
damages recoverable must not only be 
natural but within the actual contempla- 
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tion of tiie parties. The doctrine in that 
State is that not only the ordinarily 
natural damages, but idso the damages, 
which seem natural in the light of the 
special circumstanoes surrounding the 
making of the contract, are recoyerable. 
It has been remarked by seyeral judges 
that parties when making contracts gen- 
erally do not contemplate their breach. 
Palles B. referring to Hadley t^. Baxendale 
remarks ** I think that the rule there in- 
tended to be laid down would be more 
accurately expressed by stating that the 
damages recoverable were such as might 
arise naturally (». e. according to the usual 
course of things) from such breach of con- 
tract itself, or from such breach com- 
mitted under circumstances in the con- 
templation of the parties at the time of 
the making of the contract.^' This is 
rather interpretation and elucidation than 
criticism. It is true that the phrase ** con- 
templation of the parties " means, so far as 
it means actual contemplation, what Baron 
Palles has so well expressed. The con- 
templation meant includes the inferences 
as to the result of a breach which may be 
drawn from the circumstances attendant 
on the making of the contract. 

This contemplation does not mean 
necessarily actual contemplation. There 
is a fiction of law inyolyed which the 
words ''may fairly haye supposed^' em- 
body. This fiction so clearly indicated by 
those words has been lost sight of by some 
courts in their criticisms of the phrase as 
to contemplation of the parties. They 
confound this contemplation with the 
actual contemplation which is generally 
included under but not co-extensiye with 
the l^;al contemplation. Thus it is seen 



that the result of this rule as to contem- 
plation of parties is to extend the usual 
liability common to tort and contract 
cases so that in contract cases proof of 
special consequences is often allowable 
which cannot be introduced in tort cases. 
A certain liability is imposed by law 
which in some cases is to be extended by 
the special circumstances surrounding the 
making of the contract Mr. Sedgwick 
writes: ''Courts attempting to follow 
Hobbs V. L. & S. W. By. Co., L. B. 10, 
L. B. Ill, haye been led to interpret the 
rules of Hadley v. Baxendale as generally 
allowing damages for all natural con- 
sequences but as limiting damages in cases 
of contract to such as are within the con- 
templation of the parties ; this distinction 
is founded on the assumption (now gen- 
erally conceded to be erroneous) that the 
field coyered by the contemplation of the 
parties fixed a sort of conyentional or 
contractual measure, including less than 
the natural or normal rule.'' 

The remainder of the rule simply 
amplifies and illustrates the primary state- 
ment and lays down the condition that 
the special circumstances must be in the 
knowledge of both parties. 

Before applying those rules specifically 
to telegraph cases, it will be well to en- 
deayor to ascertain the nature and extent 
of the liability of telegraph companies. 

There has been considerable discussion 
as to this question. In some of the earlier 
cases it is laid down that a telegraph com- 
pany is a common carrier. Hadley v. 
Baxendale being a common carrier case 
naturally leads to its frequent citation. 
Other courts think that their liability is 
that of a bailee for hire. Still others. 



Sedgwick Sec. 148. 

Hamilton v. MagiU, u L. R. Ir. i86» aoa. 



Sedgwick Sec. 439. 

Hammond r. Bassey, 903 B. D. 99. 
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that their liability is that of a carrier of 
passengers. 

The evolution of a legal principle is an 
extremely slow process and it does not 
seem that the courts have yet distinctly 
indicated in all its details exactly what a 
telegraph company^s liability really is. It 
is however now well settled that telegraph 
companies are not common carriers. The 
remarks of the judges in some of the 
cases are veiy interesting. In the earlier 
cases courts like the rest of the world 
were impressed with the wonderful result 
obtained through the medium of what 
was then generally called the ''electric 
fluid ^* and likewise took into account the 
''infirmities^' of telegraphing. These " in- 
firmities'' were much greater then than 
now^ and it is doubtful if the courts have 
modified their statements in this regard 
as rapidly, in accordance with the pro- 
gress of science, as justice to senders 
demands. Hunt J. in the Leonard case 
in the New York Court of Appeals says, 
"Whether his liability is based upon the 
contract he makes, or upon his public 
duty, the telegrapher does not come with- 
in any of these principles (viz., those re^ 
garding common carriers). He has no 
property intrusted to his care. He has 
nothing which he can steal, or which can 
be taken from him. There is no subject 
of concealment or conspiracy. He has 
in his possession nothing which in its 
nature and of itself is valuable. It is an 
idea, a thought, a sentiment, impalpable, 
invisible, not the subject of theft or sale, 
and as property quite destitute of value. 
He cannot himself see or hear, or feel the 
subject of his charge. He submits an 
idea to a mysterious agency, which carries 
it to its destination and delivers it to one 
there at hand to receive it." We respect- 



fully submit that though there is much 
truth in this, still it is stated too absolute- 
ly. Much information sent over the wires 
has in it inherent value and to others 
than the intended recipient. It has value 
and may be sold to those who will buy. 
It has often become necessary on the part 
of the company to send certain dispatches 
in ciphers unknown to the receiving 
operators, on account of the value of the 
information to the persons first learning 
it. There are moreover telegraph ** thieves" 
speaking popularly. Their stealing, to 
be sure, is not at present an indictable 
offense. The unscrupulous operators who 
cut wires and in vulgar parlance "milk" 
telegrams obtain without compensation 
and against the will of the owner, 
valuable information. 

A telegraph company is a corporation 
formed for the express purpose of trans- 
mitting intelligence by means of elec- 
tricity. At their incorporation they are 
endowed with certain attributes of sover- 
eignty* principally that of eminentdomain, 
and are simultaneously charged with cer- 
tain duties and placed under peculiar 
statutory liabilities. " Carriers and tele- 
graph companies are alike engaged in 
quasi public employments, and persons 
are from necessity compelled to employ 
the latter without more opportuniiy for 
choice and deliberation than when they 
select the former." As an offset to this 
disadvantage on the part of the public the 
obligation of a telegraph company rests in 
tort as well as contract. Such a company 
is considered as being under a public 
duty to properly perform its contracts by 
every means in its power. In England, 
however, the only liability is ex contractu. 

Parks V. Altee Cal. Tel. Co., i3 Cal. 4». 
Leonard v. N. Y. & C. Tel. Co., 41 N. Y. S7i. 
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It has been said by one writer that the 
process by which courts reached the con- 
clusion that telegraph companies were 
not insurers is very fallacious. That the 
courts by technical reasoning easily dis- 
tinguished their liability from that of 
common carriers, and thus reached the 
conclusion that telegraph companies not 
being common carriers were not insurers. 
This writer insists that had the judges who 
originally laid down the custom of the 
realm which regarded common carriers as 
insurers been able to foresee the introduc- 
tion of such A carrier of intelligence as a 
telegraph company they would have held 
them to a similar liability. That these 
courts disregarding the means and only con- 
templating the result which is substantially 
very similar would have held these com- 
panies as insurers. The answer to this 
is that technical objections to technical 
arguments were employed to work sub- 
stantial justice. That the courts were 
adverse to extending to any new class of 
legal relations the extraordinary liability 
of an insurer. That as travel and trans- 
portation have increased in magnitude and 
become so different in character it appears 
manifest that this old rule is too stringent 
and inflexible^ consequently to no new 
mass of legal relations even if very similar 
to those making up the law of common 
carrier will the old rule be applied. 

At times telegraph companies have been 
likened to carriers of mail. There is, 
however, a very manifest difference aside 
from the fact that the carrying of mail is 
usually in the hands of the government. 
A telegraph company transmits intelli- 
gence, but it does not do this by a mere 
forwarding of material but by translating 
it from written into phonic characters 

PeanaU v. W. U. T. Co., lu N. Y. 256. 



which are registered &r beyond the pen 
of the operator, to be reproduced by an- 
other agent in the original characters. 

It is useless for the present purpose to 
probe too deeply in order to ascertain the 
ground of liability of a telegraph com- 
pany. Suffice to say that the analogues 
to be drawn from any mass of legal rela- 
tions having a similar aspect must be 
guardedly and carefully applied. The 
ground of action against telegraph com- 
panies is negligence. They are not liable 
for errors occurring through atmospheric 
changes against which they cannot guard. 
In absence of special stipulations the 
sender of a message is held to have made 
out a prima facts case of negligence when 
he establishes an incorrect transmission or 
failura to deliver. What degree of care is 
necessary to constitute proper diligence, 
has been variously stated. There is not, 
however, so great a divergence in the 
results reached as in the statements made. 
It is said that they are required to exer- 
cise that '^ care and diligence adequate to 
the business they undertake.^' This busi- 
ness is a very scientific one and a degree 
of care is necessary in manipulating the 
modui operandi which would seem to be 
extremely unnecessary in other less com- 
plex occupations. The operator being the 
only person the public usually comes in 
contact with must be a person of con- 
siderable intelligence and skill. Some 
courts have differentiated the degrees of 
negligence necessary to render the com- 
pany liable. It has been said that gross 
negligence is no more than ordinary negli- 
gence with an epithet. 

It seems that no detailed classification 
would be of use in discussing the cases. 
The cases will be taken up in the follow- 
ing order : 
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1. Oases where the loss that will result 
is indicated more or less generally on the 
face of the message. 

2. Cases where special oircnmstanoes 

enter into the contract outside of the 

message. 
8. Cipher and unintelligible messages. 

L 

The pioneer case in the Court of Appeals 
in New York well illustrates the damages 
recoyerable in the case of a message plain 
on its face. 

The facts in the case were substantially 
as follows : Plaintiff's agents in Chicago 
telegraphed to plaintiff's agents in Oswego 
''send 5,000 sacks of salt immediately.'' 
This message was transmitted so as to 
ready '' send 5,000 casks of salt immedi- 
ately." The Oswego agents forwarded 
2,783 casks of salt before the mistake was 
discoTered. A sack of salt was a package 
of fine salt weighing 13 pounds. A cask 
of salt was a barrel of coarse salt weighing 
820 pounds. There was no market for 
coarse salt in Chicago. The salt was 
stored for some time, and finally sold in 
Chicago at a price considerably below the 
price paid at Oswego. It was held that 
the difference between the market value 
of the salt at Oswego and the price it sold 
for in Chicago, together with the cost of 
transportation, was not an improper meas- 
ure of damages. 

In regard to the measure of damages 
the counsel for the telegraph company 
urged : That mere knowledge is not suf- 
ficient to bind the company that having 
foreseen the damage it must also have 
contracted in reference to it. 

That the word sent did not indicate 
that a purchase was intended. That it 

WilMD V. Brett, ii M. ft W. 113. 



might mean a purchase or a direction 
from principal to agent, etc That ''if 
the employer of the tel^prapher wishes to 
hold him for damages, he ought to inform 
him of the value of the message, and of 
the nature and extent of the damages 
likely to ensue from any error." (It might 
be well to ask here how the plaintiff could 
possibly know that the particular mis- 
feasance of the telegraph operator would 
be to transmit the word " sacks" as casks.) 
That the company was notified of a send- 
ing but not of a selling. That even if the 
company was bound to take notice of 
freight charges incurred through the 
sending, still it was not bound to foresee 
any loss by change of value between the 
two markets. 

Chief Justice Earl in delivering the 
opinion of the court made a most admir- 
able statement of the measure of damages 
which substantially follows Hadley v. 
Bazendale. "The measure of damages 
to be applied to cases as they arise has 
been a fruitful subject of discussion in the 
courts. The difficulty is not so much in 
laying down general principles but in 
applying them. The cardinal rule un- 
doubtedly is that the one party shall re- 
cover all the damages which have been 
occasioned by the breach of contract by 
the other party. But this rule is modified 
in its application by two others. The 
damages must fiow directly and naturally 
from the breach of the contract and they 
must be certain, both in their nature and 
in respect to the cause from which they 
proceed. Under this latter rule, specula- 
tive, contingent and remote damages, 
which cannot be directly traced to the 
breach complained of, are excluded. Un- 
der the former rule, such damages are 
only allowed, as may fairly be supposed. 
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to bftTe entered into the oontemplatioii of 
the parties when they made the contract 
as might naturally be expected to follow 
its violation. It is not required, that the 
parties musi hare contemplated the actual 
damages which are to be allowed. But 
the damages must be such, as the parties 
may &irly be supposed to haye contem- 
plated, when they made the contract 
Parties entering into contracts, usually 
contemplate that they will be performed, 
and not that they will be yiolated. They 
▼ery rarely actually contemplated any 
damages, which would flow from any 
breach and very frequently hare not suffi- 
dent information to know what such dam- 
ages would be. As both parties are usually 
equally bound to know and be informed 
of the facts pertaining to the execution or 
breach of a contract, which they hare en- 
tered into, I think, a more precise state- 
ment of the rule is that a party is liable 
for all the direct damages, which both 
parties to the contract would have con- 
templated as flowing from its breach if, at 
the time they entered into it, they bad 
bestowed proper attention upon the sub- 
ject, and had been fully informed of the 
bets. In this case, then, in what may 
properly be called the fiction of law, the 
defendant must be presumed to have 
known this dispatch was an order for 
ttlt, as an article of merchandise, and 
that the plaintiff would fill the order as 
delivered ; and that if the salt was ship- 
ped to Chicago, it would be shipped there 
as an article of merchandise, to be sold in 
open markets And the market price in 
Chicago being less than the market price 
in Oswego, that they would lose the cost 
of transportation, and the difference be- 
tween the market price at Chicago and 
the market price at Oswego." 



An early case in California illustrates 
how one event is held to be the proximate 
cause of another event far removed in the 
sequence of occurrences. The plaintiff 
contracted to have the following message 
sent : ''Due $1»800; attach if you can find 
property; will send note by to-morrow's 
stage." Said dispatch was not forwarded 
until the next day. In the meantime 
other attachments were issued, so that 
there was no property left to attach when 
the message was received. It was said 
that the measure of damages should be 
the amount of the debt. That the loss of 
the debt would be the natural and proxi- 
mate result of the breach of contract In 
the usual course of things the message 
being sent, would have been received by 
the agent the same evening. The papers 
with ordinary diligence would have been 
made out and placed in the hands of the 
sheriff the next morning. The attach- 
ment would have been made before the 
attachments of the other creditors, and as 
there was sufficient property to secure the 
debt, the plaintiff would not have lost the 
tl,800 alluded to in the telegram. This 
was all in the usual course of things and 
the defendants may be supposed to have 
contemplated such a result from the 
breach. This is not equivalent to saying 
that they were able to actually forsee the 
result of the failure to send the dispatch. 
If this were so, men would seldom be 
liable for the breach of their contracts, as 
it would require very pronounced clair- 
voyant powers to be able to forsee the de- 
tailed consequence of any event and more 
than human comprehension to grasp and 
weigh the relative significance of every 
act and circumstance. But were men not 

41 N. Y. 544. 

Parks V. AlU. Cal. TeL Co., t3 C«l. 4^ 
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held responsible for all the natural and 
proximate results of their contracts, their 
agreements would have no binding force. 
To allow a telegraph company to say, 
''We have not sent your message. Here 
is the consideration you handed us; de- 
part in peace,'' is in reality to allow them 
to rescind their contracts at their own 
good pleasure, irrespectiye of the change 
of position made on the faith of their 
agreement by the other party. The 
essence of the contract of the telegraph 
company is to forward certain intelligence 
with speed, diligence and skill. In the 
vast majority of oases this is done. Now 
to say that because the amount of for- 
warding one message is small the com- 
pany only undertakes a correspondingly 
small liability, is to view the liability from 
the standpoint of one individual making 
a single contract with another individual 
with the consideration apportioned with 
that contract only in view. When an in- 
surance company makes a contract of in- 
demnity the consideration it asks is pro- 
portioned to the amount of risk it in- 
volves, in the light of the numerous con- 
tracts made by it So, though a telegraph 
company is by no means an insurer, the 
consideration demanded takes in to account 
the millions of telegrams transmitted by 
it in a year. It is with regard to this 
risk that the consideration is apportioned 
and the company by fixing its rates impli- 
edly assents that the consideration de- 
manded is adequate. It might be an- 
swered to this that the company generally 
expressly stipulates against the results of 
its negligence, and that this stipulation is 
taken into account in fixing its rates. 
Without entering into a consideration of 
the validity of stipulations at this point, 
suflSce to say that companies if allowed to 



contract against their negligence, do 
away with the only ground of their liabili- 
ty and virtually absolve themselves from 
any contract. Such a stipulation is a 
fictitious element and cannot have enter- 
ed seriously into the action of the com- 
pany in determining the consideration. 

There is no liability incurred if some 
abnormal factor intervene as for instance 
the tortious act of a third person. The 
Lowery case in 60 N. Y. well illustrates 
this principle. Plaintiff received a mes- 
sage from A requesting him to forward 
t500. This message was negligently trans- 
mitted so that it read $5,000. Plaintiff 
sent the money to A who absconded with 
the whole amount Plaintiff claimed that 
his loss was the natural and probable re- 
sult of the mistake of the telegraph com- 
pany. The court held that it was not 
reasonable to suppose that A would 
abscond and that the company could not 
be supposed to infer any such action. 

''The mistake of the telegraph company 
was the antecedent of the loss sustained 
by the plaintiff, but it was not, in a 
judicial sense, the cause of if 

In a case in the United States Circuit 
Court of Kentucky the facts were as fol- 
lows : A telegram was sent to the plain- 
tiff informing him that a barge was ready 
at a certain point, from which plaintiff 
was to take it to the place of loading his 
staves. The delivery of the telegram was 
delayed, in consequence of which the 
barge was unable to reach the place where 
the staves were. The immediate cause 
of the barge not being able to proceed was 
a flood. This flood swept away the staves. 
Plaintiff alleged that if the telegram had 
been properly delivered, the barge would 
have reached the staves in time, they would 
have been loaded and not lost The court 
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taking it for granted that the telegram 
meant ''Get the barge up to the staTes as 
soon as possible/' held that he could only 
recover for the loss of the barge in its or* 
dinary and nsaal uses. Citing Jjeonard t;. 
N. Y. Tel. Co. and Hadlev r. Baxendale it 
was laid down that the damages claimed 
were too remote, that too many con- 
tingencies intervened. That to hold the 
company liable for loss of staves by a 
flood which miffhl have been saved if the 
barge had reached there, was not a just 
application of the rule of damages. This 
case is also important as being an illustra* 
tion of the principle, that the rule of 
Hadley v. Baxendale is widely extended in 
its application and is not conGned to 
actions brought by the senders of the 
message. 

All the cases under Hadley v. Baxen- 
dale proceed on the implication that the 
knowledge of the agent is the knowledge 
of the principle. How any other rule 
could be applied with even a semblance of 
justice it is difficult to perceive. The 
essence of the contract being speed and 
dispatch, the company is bound to have 
an agent capable to transact its business 
in all its details aud without delay for re- 
flection. Should the sender of a message 
be obliged to make known special circum- 
stances to some distant superior officer, 
this is in substance refusing to take the 
message and hence a breach of the statu- 
tory duty universally imposed. 

In the first telegraph case decided by 
the United States Court of Appeals, it is 
said referring to a telegmm ordering a 
purchase of stock, ''But even if he (the 
operator) was familiar with transactions 
of this character made in the Stock Ex- 

71 N. Y. 544. 

Baldwin v. W. U. T. Co., 31 Fed. Rep. 134. 



change in New York, his company could 
hardly be held responsible on account of 
such knowledge possessed by one of its 
employees." We are unable to see any 
justice in, or precedent for this dictum. 

11. 

There are cases where a telegram though 
perfectly intelligible does not, upon its 
face, indicate its special urgency. In or- 
der for the party injured to recover any- 
thing more than the price of the message 
he must show that the defendant has 
actual notice of the urgency and from this 
notice the defendant is deemed to contem- 
plate the damage naturally arising there- 
from. Thus the following message was 
given to the telegraph company at New 
York City. <' Hold my case till Tuesday 
or Thursday. Please reply." The oper- 
ator was informed of the meaning of the 
message and the necessity of a reply. The 
message was not sent. The plaintiff re- 
ceiving no reply went to Buffalo with his 
counsel. It was held that he could re- 
cover travelling expenses for himself and 
counsel and his counsel's fee. For the 
company had received due notice of the 
necessity of immediate transmission of the 
dispatch, and the party receiving no an- 
swer pro))erly inferred that the message 
had failed of its object. 

The Baldwin Case in 45 N. Y. is one 
that has been frequently misquoted. In 
that case the plaintiff sent the following 
message to his agent: "Telegraph what 
that well is doing." The operator was in- 
formed that the message was sent for in- 
formation, preparatory to selling the well. 
The message was erroneously transmitted, 
and the plaintiff sold the well for less 
than he could have received, if he had 
known its real condition. He was not 



62 



THE COUNSELLOR. 



allowed to reooyer the special damage 
alleged. It was held, not that oral in- 
formation at the time of making the con- 
tract would not modify it, but that as the 
defendant was another company which 
received the message from the original 
company without any notice of the real 
import of the message, and as there was 
no business relation between the two com- 
panies, the plaintiff had no g^round upon 
which to rest his action. The case was 
also decided on the ground that the 
damages were too remote and that the 
plaintiff should haye taken further af- 
firmatiye action in regard to the matter 
after sending the message. 

It is not necessary in all cases that the 
company receiye notice at the time of the 
transmission of the message. 

If from preyions dispatches the com- 
pany's agent understands the import of a 
message this will be suflScient to charge 
them with the natural and probable 
damage so resulting. 

Thns where a company agrees to fur- 
nish stock quotations they are bound to 
know that such quotations are used for 
mercantile purposes. They are liable for 
the direct and probable consequences of 
their misquotations. It is absurd for a 
company to undertake to defend on the 
ground that such quotations were to be 
sent simply to satisfy a diMtante interest 
and curiosity. 

IIL 

When a message is unintelligible or in 
cipher there is in most jurisdictions no 
roooyery of damages beyond the price of 
the message. 

By an unintelligible message, one olear- 

9 U. S. App. 39. 
6Dftly 



ly so is meant If the terms of the mes- 
sage are such as to put the oompanjr's 
agent upon inquiry as to what is there ex- 
pressed this is generally held su£Scient to 
render them liable for the consequential 
damage. This is especially true in the 
case of commercial messages. The courts 
differ, howeyer, as to what they will con- 
sider an unintelligible message, and there 
is no rule that can be laid down as a test 
In case the message is in cipher the sender 
seems to virtually say, I give you this 
message to transmit Its meaning is thus 
hidden, so that none of the persons 
through whose hands it passes shall know 
its intrinsic importance. To hold the 
company liable for what is expressly and 
intentionally concealed is in direct con- 
tradiction of the general principles govern- 
ing all contracts. Again the party may 
have put the messi^e in cipher from 
motives of economy. Then he impliedly 
assumes the risk on the additional ground 
of economy. The courts generally agree 
as to these principles and speak of such 
messages as <' simple nonsense" and *' un- 
intelligible jargon/' If the message is 
unintelligible, the position is much the 
same. The sender of the message by con- 
quering the often instinctive fondness for 
a ten-word message and amplifying his 
message so as to make it clear and plain is 
able to hold the company responsible. 

Certain courts urge that a telegraph 
company is liable for substantial damages 
even where the dispatch is unintelligible. 
The Supreme Court of Alabama has said 
that the liability of the telegraph com- 
pany does not depend on the knowledge 

131 ni. S75. 

Turner v. Hawkeye Tel. Co., 41 la. 4S8. 
W. U. T. Co. V. Edsall, 74 Tex. 319. 
Rittenhouse v, Ind. Line of Tel., 44 N. Y. 9^ 
Pott Tel. Co. V. Lathrop, 131 lU. S7S« 
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the operator may have of the message. 
The conrt quotes with approTal the fol- 
lowing language. ** Why has the operator 
any right to know what the message re- 
fers to? Or why the necessity of drawing 
inferenoes or conjectures in reference 
thereto? How will such knowledge aid 
him in the discharge of his obligation to 
send the message correctly ? What differ- 
ence does it make in this respect, whether 
the message conveyed an order to pur- 
chase or an account of sales ? Would such 
knowledge aid him in the correct trans- 
mission of the message?'' Aside from 
the broader grounds already stated it 
seems that a sensible answer to this ques- 
tion would be: that the courts look at 
matters largely in their natural bearings 
an4 as a matter of fact even if there is a 
duty to transmit, an operator is spurred 
to promptness by a knowledge of the 
importance of the function he is fulKUing. 
This Alabama decision is followed in 
Florida^ Georgia, Houth Carolina and Cal- 
ifornia. 

In several other States, statutes hold the 
company to a similar liability. 

STIPULATIOKS. 

At the present time the liability of 
telegraph companies is largely affected by 
certain stipulations which appear on its 
contracts. Some of these stipulations are 
reasonable, but the aim of the telegraph 
company in making them is manifestly to 
protect itself against all possible liability. 

They cannot however limit their liabil- 
ity by mere const.ructive notice. A recent 
case in New York well illustrates this 

W. U. T. Co. V. Hyer, » Fla. 637. 

W. U. T. Co. V. Latman, 73 Ga. aBs- 

Hart V. W. U. T. Co. 66 Cal. 579. 

W. U. T. Co. V. Wdtingo, x Tex. Mpp, Sox. 

134 N. Y. as6. 



rule. Plaintiff sent a message to the firm 
of which he was a member ordering the 
purchase of 1000 shares of Western Union 
Stock. Said message was written on a 
piece of blank paper. Through negligence 
on the part of the telegraph company the 
telegram was misdirected, and in con- 
sequence not opened until plaintifPs return 
to New York. It was held that plaintiff 
oould recover difference between the mar- 
ket value of the shares when the message 
would have been opened if properly di- 
rected and the price actually paid for 
them. It appears that the plaintiff had 
frequently us^ the printed blanks of the 
company which contained a stipulation 
against the result of the negligence of its 
servants, but had never in fact read these 
blanks. The oourt, though declaring that 
in New York such a company could stip- 
ulate against loss by the negligence of its 
servants if not gross, were adverse to ex- 
tending the doctrine to include notice. 

The stipulation limiting the time within 
which a claim against the company must 
be made is regarded as valid. The usual 
time limit is sixty days. The reasonable- 
ness of this rule is obvious. 

The stipulation regarding night mess- 
ages is generally declared to be against 
public policy and void. The rates for a 
night message are half rates, but the same 
dispatch and promptitude is not expected 
in sending a dispatch at these rates. Such 
a stipulation makes the contract contra- 
dictory in its terms. 

The company receives a proper con- 
sideration for the execution of a certain 
contract, but at the same time stipulates 
that if it breaks said contract the damages 
shall be simply the amount paid for the 
message. This is virtually saying that the 
company may rescind a contract after it 
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has broken H. There are decisions bow- 
eyer upholding this as well as other stip- 
ulations, and only rendering a company 
liable for gross negligence or fraud. 

The stipulation in regard to repeating 
messages is one which has been constantly 
before the courts. The yalidity of this 
stipulation has been frequently upheld, 
frequently denied, and frequently so in- 
terpreted as to involve the courts in illog- 
ical positions. The repetition of a message 
seems to be an obvious safeguard. It 
appears reasonable also as a method of 
classification, distinguishing important 
messages from those comparatively un- 
important. Simply from this standpoint 
it would seem as said by one judge to be 
well that the necessity of a repetition to 
render the company liable for special 
damage become constructively known to 
all senders of messages. 

The actual stipulation printed in the 
blanks of the telegraph companies is far 
different in character. The stipulation 
reads that the company will not be liable 
for mistakes or delays in the transmission, 
delivery or non-delivery of unrepeated 
messages, whether happening by the neg- 
ligence of its servants or otherwise, beyond 
the amount received for transmitting. 
This stipulation has been upheld in New 
York and Massachusetts. In Massachu- 
setts the company was released from 
liability for delay in delivery of a message 
under this stipulation. The court says: 
<Hhe negligence of the messenger boys 
in delivering messages was plainly con- 
templated by the parties when they entered 
into the contract" With all due respect 
to the learned court we think this must 

Nolf V. W. U. T. Co. 62 Pa. St. 83, 
Young V. W. U. T. Co. 65 N. Y. i^. 
True V. Int. Tel. Co. 60 Me. 9* 
62 Me. ao9i. 71 Iowa 190. 34 Wis. 47x* 



have been the result of unconscious, er- 
ratic cerebration or else the court's sense 
of humor overcame the court's logic. We 
respectfully submit that this is against 
policy and reason* The use of repeating 
a message is solely to guard against mis- 
takes in transmission ; it can in no" manner 
effect a speedy delivery. Baron Alderson 
surely never foresaw such a distortion of 
his rule as to '* contemplation of the 
parties.** 

A fairer and more reasonable view is 
taken in other courts who hold that the 
failure to have a message repeated will 
only absolve tbe company from loss en- 
suiug from error in transmission. 

A third class of courts declare that this 
stipulation is void. They say that the 
obligation rests upon the company to 
transmit their dispatches with correctness 
and accuracy. That the telegraph com- 
pany is not limited as to the amount of 
its charges and may charge what is a 
reasonable toll for a correct transmission. 
That so far as the stipulation relieves the 
company from the results of atmospheric 
disturbances and causes beyond its control 
it is mere surplusage and verbiage, for law 
has already exempted the company from 
such liability. In Taylor v. W. U. Tel. 
Co.. Breese J., says i^imiug a previous 
decision. 

" The rule there announced is, that the 
usual regulations exempting companies 
from liability for errors in unrepeated mes- 
sages, exempts them only from errors aris- 
ing from causes beyond their control, and 
that the inaccuracy of the message being 
proved, the onus of relieving themselves 
from the presumption of negligence raised 
thereby, rests upon the company * * * On 
the question whether the regulation re- 
quiring messages to be repeated, printed 
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on the blank of the company on which 
a message is written, is a contract, we 
held it was not a contract binding in law, 
for the reason, the law imposed upon the 
companies duties to be performed to the 
poblic, and for the performance of which 
they were entitled to a compensation fixed 
by themselves, and which the sender had 
DO choice but to pay, no matter how ex- 
orbitant it might be. Among these duties 
we held, was that of transmitting messages 
oorrecdy; that the tariff paid was the con- 
sideration for the performance of this duty 
in each particular case, and when the 
charges were paid the duty of the company 
began, and there was, therefore, no con- 
sideration for the supposed contract re- 
quiring the sender to repeat the message 
at an additional cost to him of 50 per 
cent, of the original charges." 

So far this stipulation has not worked 
injustice to the receiver. It is held that 
he can not know whether the sender has 
had the message repeated back to him or 
not and hence the stipulation shall not 
apply. 

The law has been very favorable to tele- 
graph companies. In the absence of 
stipulations they are only liable for their 
own negligence. The law imposes no 
stringent or unreasonable liability upon 
them. They are not deemed insurers. In 
the face of this it seems unjust and illogical 
to allow them to stipulate away their 
liability. The law should look at the 
practical aspect of things. The harsh re- 
sults worked out by allowing these un- 
reasonable stipulations is totally unneces- 

W. U. T. Co. V. Fontaiiie, S8 Ga. 433- 
GrinneU v. W. U. T. Co. 113 Mar. 99. 
Kiley V. W. U. T. Co. 109 N. Y. 331. 
True v. Int. Tel. Co. 60 Me. 9. 
N. Y. ect. TeL Co. v. Dating, 35 Pa. St, ag8. 
64Wia.S3K- 107N. C.449. 
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sary. There is no great principle to be 
supported by the harsh results so frequent- 
ly worked out in these cases. The many 
prorisos in the contracts of insurance 
companies work far differently. Their 
contract is apart from all others, L s. the 
expected fulfillment of their contract does 
not become such a fiictor in making other 
contracts as is the case with telegraph 
messages. Their function has not the pub- 
lic aspect which enters so largely into the 
question of a telegraph companies liability. 
Moreover as a practical matter there is 
much competition among insurance com- 
panies of which the public derives the 
benefit On the other hand telegraphic 
communication is in the hands of one vast 
corporation which while it practically has 
the advantages of a governmental institu- 
tion, has also the advantages of deriving 
private profit from mI\ its enterprises. 

If the validity of this stipulation is to be 
upheld, the rule of Hadley •• Baxendale 
has no application to telegraph law and 
should not be applied thereto. 

IK OOKCLUSIOV: 

The rule of Hadley •. Baxendale if prop- 
erly applied, seems fitted to work out 
substantial justice which is the great end 
of law. If those English decisions which 
hold that the contemplation meant by the 
rule is strictly actual contemplation the 
rule has very little force. On the contrary 
if the rule is to be applied as interpreted 
generally by the American Courts it is 
worthy to live and is full of usefulness. 
Like any great principle or maxim of law 
it requires wise exposition and careful ap- 
plication, and in its capacity to be so used 
rests the test of its usefulness. It has 
been widely applied and in the class of 

N. Y. ft W. p. T. Co. V. Daybarv, 35 Pa. 198. 
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cases considered, it has been extended so 
as to apply in actions on the contract 
brought by the receivers as well as by the 
senders of telegrams and has been cited in 
tort cases. It is trae the rule inyoWes a 
fiction of law. Fictions are the links join- 
ing justice and logia The law has not 



outlived proper fictions and since the ear- 
liest days of Roman jurisprudence their 
service has been invaluable. 



See Generally, Sedgwick on Damages, Vol. 2. Gray on 
Communication by Telegraph. Scott & Jamagens **Liw 
of Telegraph." 



PROFESSOR THEODORE W. DWIGHT. 



BY PROP. OBOROB CHASB. 



The news of Professor Dwighf s death 
in Jane last came with a sadden and 
startling shock to his former students and 
friendsy who had hoped for him many 
years of life in which to enjoy his well* 
earned rest Only a short time before, 
the Dwight Alnmni Association, an or- 
ganisation of lawyers who had been 
graduated under him, had held its first 
meeting, and he had been expected to be 
present and deliTcr an address, reyiewing 
his life-work and experiences as an in- 
stnictor and as a lawyer. He had unfor- 
tnnately been obliged at the last moment 
to send a letter of declination on account 
of illness, but neither he nor his family 
believed this illness to be especially serious 
nor otherwise than temporary. Shortly 
afterwards he left the city for his country 
home in Clinton, N. Y., and it was un- 
derstood that he was slowly progressing 
towards recovery, when saddenly the sad 
tidings came of his death. As I met, in the 
days following this announcement, men 
who had been his pupils at Columbia Col- 
lege Law School, it seemed as if the same 
remark rose spontaneously to the lips of 
each. One after another kept saying : ** It 
seems as if some dear one from my own 
family had been taken away.'' Nothing 
could more truly have testified the deep 
and abiding affection in which he was 
held by his students. And not only was 
Bach witness borne by those who had 
been members of his latest classes and had 
therefore been most recently in personal 
association with him, but also by men 



who years before had sat under his in- 
struction and whose absorption in the 
labors and cares of active life might have 
dulled the sense of that warm personal 
attachment by which in their school days 
they had been drawn towards their 
teacher. Never, I believe, did a teacher 
more endear himself to his students than 
did Professor Dwight to the thousands 
who, during the many years in which he 
occupied the professor's chair, passed un- 
der his instruction. Never was the value 
of a teacher's instruction more heartily 
appreciated. It is not uncommon to hear 
graduates of colleges— even of the best 
institutions in the land — lament that the 
instruction they received during their 
college days, was not more valuable, more 
impressive, more inspiring. The studies 
and the experiences of later life have made 
them vividly realize the deficiencies of the 
college teaching. But the graduates un- 
der Professor Dwight's legal instruction, 
from the very time their law school days 
ended, had to put their legal learning to 
the immediate test of practical experience. 
Their subsequent life, day by day and 
year by year, has been such as to make 
them realize to the full whether the 
foundation they laid while uAder his 
charge was solid and durable or, on the 
contrary, unstable and needing to be re- 
placed. 

The fact that older as well as younger 
graduates are glad to testify to the sub- 
stantial worth of the instruction they re- 
ceived, and that their initiation into the 
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mysteries of the law has ever seemed to 
them among the most enjoyable, fraitfnl 
and satisfying experiences of their Hves, 
and that they were thus enabled to enter, 
from the start, upon their legal practice 
with success and with enthusiasm, speaks 
in the loudest tones of Professor Dwight's 
inspiring power as a teacher, and of his 
success in imparting knowledge so as to 
make it an intellectual delight and a per- 
manent acquisition. 

Professor Dwight's distinguished appear- 
ance and bearing was ever noteworthy and 
made him the subject of inquiry and 
appreciative remark, in whatever assem- 
blage he might be seen ; nor did this dis- 
tinction in outward form and manner be- 
lie the innate distinction of his mind. 
The genial smile that ever seemed to 
hover over his features, again and again 
lightened his face with its winning attrac- 
tiveness ; nor did this charm of face and 
look belie the true warmth and geniality 
of his nature. His rare clearness of in- 
tellect, which made it necessary for his 
own mental satisfaction that he should see 
things clearly and set them forth clearly 
before the minds of others, would in itself 
have made his teaching of great value, 
and students would doubtless have come 
to him for this reason alone. Lucidity of 
thought and the power to make men un- 
derstand plainly what is taught them are 
in themselves qualities in a teacher, well 
worth the seeking and well deserving 
praise. But had there been only these, 
the teaching would have been clear-cut 
but cold, and there would have been little 
to awaken zeal and earnestness, except for 
the most ambitious intellects. When there- 
fore to these qualities was added a warmth 
of personal attraction, drawing students 
to the man himself as a man, and awaken- 



ing their admiration and affection, the 
union of qualities was manifest that make 
the great teacher. The glow of the 
teacher's own earnestness kindled a like 
spirit in those who came to hear him. 
His profound interest in the subject of 
his teachings fastened the student's atten- 
tion, even if he was at first indifferent, 
and rarely failed to arouse a responsive in- 
terest, that brought teacher and pupil 
more closely together in intellectual 
sympathy. So the student's mental energies 
were most quickly concentrated in the 
right direction, and all his work was in 
the line of sure and steady progress. And 
again, the breadth and expansion of the 
teacher's mental vision served, even if in- 
sensibly, to widen in like manner the 
horizon of all who from day to day came 
under his influence. The silent subtle in- 
fluence that a teacher exerts through his 
personality and his character are too little 
appreciated by the world; but if their 
power and extent could, by any pofsibili- 
ty, be measured, it is probable that they 
would be found oftentimes more effective, 
more influential for good, than the direct 
teachings spoken daily by word of mouth. 
College graduates are sometimes heard to 
say that they have forgotten their Latin 
and Oreek, their physics and mathematics, 
but they have never escaped the impress 
their college president or some admired 
professor left upon them. Emerson says : 
'' I have read that those who listened to 
Lord Chatham felt that there was some- 
thing finer in the man than anything 
which he said. ♦ ♦ ♦ This is what we 
call Character,— a reserved force which 
acts directly by presence and without 
means." Professor Dwight's personality 
was of this impressive nature. The sphere 
of influence which was thus cast about 
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him made unneoeBsary those ralee and 
regalafcioDB which generally in schools 
and colleges are relied upon as the means 
of enforcing discipline. His classes never 
needed discipline^ bat like an audience 
drawn to hear some lecturer for the 
pleasure and benefit they know they will 
receive, listened with earnest attention 
and thronged about him with evident 
enjoyment. During some years, when 
his classes had grown very large, not only 
would every seat be occupied, but students 
sat also on the platform all about his feet. 
Many of these also were students not be- 
longing to the particular class, and there- 
fore not required to attend its exercises, 
bnt who came of their own free will to 
obtain the benefit of a review. Why such 
gatherings need no discipline is obvious. 

We hear much said nowadays about 
meUiods of education andfof training in 
the art of instruction, and their valae and 
usefulness cannot be denied. One who 
otherwise would have been a poor teacher 
may be much benefited by a study of 
proper methods and a consideration of 
others' experiences, and thus be helped to 
become a good teacher. Bnt between a 
good teacher who is the product of 
methods and a great teacher like Profes- 
sor D wight, there is a gulf fixed which 
methods cannot bridge. Some recent 
words of The Churchman upon this sub- 
ject are of great weight and significance. 
" Probably few college men,'' it says, '' of 
forty years' graduation would hesitate, if 
questioned, to attribute whatever 'draw- 
ing out' of their own intelligence and 
capacity may have happened to them, not 
80 much to the college and the environ- 
ment in which it placed and kept them 
four years, not so much to the curriculum 
which poured information into their 



minds, as water into a cistern, as to the 
touch of some individual professor or 
tutor, that uncovered, liberated and set 
free the living spring of originality and 
individuality in their being, and enlarged 
the opening and guided the fiow, until it 
became established ; a stream to water the 
earth. It is no disparagement of the ' en- 
vironment,' nor of the curriculum. These 
furnished the conditions most favorable 
to the experiment ; but behind the opera- 
tion was an operator; the personal teacher, 
with his ' conmiunicating touclu' * * * 
After all is said by the pedagogist, the 
pedagogue, in the Platonic sense, is the 
true educator ; the main factor in educa- 
tion. Great schools first owe their fame 
to some master of pedagogy who was born, 
not made ; and preserve their reputations 
until his infiuence is lost by slow dilution 
among his disciples and imitators. The 
reputation of many a university has wax- 
ed and waned with the rising and setting 
of some bright particular star." 

Truly Professor Dwight was such a 
''bright particular star." Sprung from a 
distinguished lineage, which has number- 
ed among its family connections some of 
the most distinguished educators and 
eminent scholars and writers, whom this 
country has known, he derived by natural 
endowment that keen intellectual power, 
that philosophical tendency of mind, that 
inquiring nature which reaches to the 
bottom of things and rests not until 
causes and reasons are ascertained, and 
that remarkable aptitude for teaching. 
The human mind and heart and soul form 
the teacher's plastic material. He best 
can fashion and mold them who best can 
understand the nature of that with which 
he works, and best realize the effect of 
every touch, every lasting impress. He best 
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discerns the tme method of working, so 
that no stroke be lost, no nndesired result 
accomplished, who is most capable to 
foresee the end from the beginning and 
peroeiye most clearly the way to attain it. 
In Professor Dwighf s teaching, as one 
watched it, there seemed no mystery. His 
classes were composed, as college classes 
must be, of men differing in mental en- 
dowments, in past attainments, in the 
power to study, to learn, and to under- 
stand. The purpose was not, as men train 
runners, to train only those who can out- 
strip, if so it may be, all others, but to 
train each and every man to run the race 
set before him, and run it as best he may 
be able. After the most skillful training of 
a company of men, only one may be able to 
run a mile in a giyen time, while all the 
rest fall short, in greater or less degrees. 
Shall only the strongest and fleetest be 
taught, and the others cast aside, as hard- 
ly worth the pains ? Professor Dwight 
had no sympathy with such a theory of 
education, though it is to-day rife in some 
quarters. The whole nature of the man 
was proof against it, even had he been in- 
clined, from cold unsympathetic reason- 
ing to adopt it. So as his students sat 
about him, every man felt that the 
teacher had in him a personal interest, 
and was striving to aid him in eveiy pos- 
sible way to learn and to understand. 
The topics taught were often difBcult and 
abstruse, so that the student, with his 
best efforts, would at times be left be- 
wildered after his toil over the books ; and 
then the teacher would make everything 
simple and clear, explain the true grounds 
of every legal doctrine, till the minds of 
one and all could perceive and be satisfied. 
The most brilliant may not have needed 
so much 8implif3^ng exposition ; but even 



to them it did great good, by teaching 
them how to dress their thoughts in clear 
and plain language, and to arrange prin- 
ciples and rules in their true sequence 
and dependence. To others this mode of 
teaching was a real necessity, or else they 
would have been left in hopeless per- 
plexity. Then, as a consequence, they 
would have lost zest in study, would have 
been indifferent as to their progress^ and 
have become heedless and inattentive in 
the class-room. As it was, the whole 
class was bound together by a common 
comprehension of what they were study- 
ing, and by an unflagging interest, be- 
cause they understood, and because, day 
by day, they felt that they were making 
real progress in the right direction. So 
simple did the teaching seem, that men 
sometimes wondered why Dr. Dwight was 
said to have a genius for teaching, to be a 
bom teacher, and the like. It has been 
said of an eminent lawyer, whose brain 
was packed with an enormous mass of 
legal lore, that when he argued a case, he 
administered more of his own confusion 
of mind to the court than the judges 
could recover from before the case was 
decided. There are teachers and pro- 
fessors, it must be said, who have the 
same woeful faculty of ''administering 
confusion of mind.'' How far this ten- 
dency prevails may not be measurable, 
but it may help to an understanding of 
the question, why Professor Dwight was 
called a ''bom teacher.'' Certain it is 
that so great a thinker upon the subject 
of education as James Russell Lowell has 
said : " Oreat teachers are almost rarer 
than great poets." 

I have considered only Prof. Dwighfs 
life and work as a teacher, because, though 
he won eminence in various other direc- 



THE COUNSELLOR. 



61 



tionB, I belieye his most important ser- 
Tice to the world and his surest title to 
bme, rest upon this ground. His other 
services were, however^ of conspicuous 
yalne. He was a member of the New 
Tork Constitutional Conyention of 1867, 
where his knowledge of constitutional 
history and his studies in the science of 
legislation and the art of government, 
made hun a most useful member. After 
the downfall of the Tweed ring in New 
York City, he became a member of the 
famous "Committee of Seventy,*' whose 
labors were so fruitful in securing honest 
gOTemmcnt and redeeming the fair fame 
of the city. His labors upon this com- 
mittee upon matters of proposed legisla- 
lation were productive of important and 
beneficial results. In 1874, he was ap- 
pointed a judge of the Commission of Ap- 
peals, a court of co-6rdinate powers and 
jarisdiction with the Court of Appeals, 
the highest tribunal of the State. The 
opinions he wrote while a member of this 
coart are noted for their comprehensive- 
ness of legal learning, and for their acute- 
ness of analytic power and clearness of 
argument. He was also prominent in 
charitable labors, having been president 
of the New York Prison Association and 
vice-president of the New York Board of 
Commissioners of Public Charities. In 
these undertakings, his labors were of 
high and enduring value. He took a 
great interest in prison reform and many 
important changes of administration in 
the direction of reformatory methods are 
due to his efforts. As regards distinctive- 
ly legal labors, he acted as counsel and 
referee in many important cases. A num- 
ber of opinions rendered by him as referee 
have been published in the reports. He 
was one of the associate editors of Johnson's 



Universal Cyclopsddia, having charge of 
the department relating to municipal, 
civil and constitutional law. He also edit- 
ed an American edition of Maine's An- 
cient Law, published a number of legal 
arguments, etc. 

Professor Dwight was a man of great 
energy, and his passion for and delight in 
work were espeoially noteworthy. He 
dearly loved his chosen profession, and 
day by day he gave a long day's work in 
study and research, over and beyond his 
labors in the class-room. He took a 
natural satisfaction in the success of his 
teaching, and followed the fortunes of his 
graduates with never-ceasing interest. He 
was greatly gratified when any one of 
them attained some distinguished posi- 
tion, or won eminence at the bar or on the 
bench. But all his students were endear- 
ed to him, whether they ever achieved 
greatness or not. He called them his 
''boys," and like the father of some great 
family, took a sincere and cordial interest 
in the career and fortunes of every one of 
them. His memory for faces and names 
was remarkable. Meeting his students of 
former years, as he did frequently, he was 
nearly always able to call each one by 
name, as he extended his hand in friend- 
ly greeting. It was a little thing, appar- 
ently, but it always gave great pleasure to 
those who were thus greeted. One wit- 
nessing this pleasure oould not help wish- 
ing for a like gift and faculty. 

A most precious influence exerted by 
him upon his students, and indeed upon 
the community, was by dignifying and 
ennobling his profession. The law was 
to him not the handmaid of sophistry 
and chicane, but the mouthpiece of jus- 
tice, the voice of right speaking in the 
language of men. He ever set before his 
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pupils a noble ideal of a professional sion in all time. The fraitfnlness of this 

career. He loved in his addresses to them teaching, who can realize? It speaks 

to dwell upon the honorable lives and through the lives and example of his 

noble achievements of the great men who students, and forms the worthiest mona- 

have adorned the ranks of the profes- ment to his name. 



MOOT COURT; NEW YORK LAW SCHOOL. 

Case No. 2. 



PHILLIPS v«. THE BAILROAD 00. 

It is the duty of a master to use reasonable care in 
providing for his servants suitable and safe stmctures, 
machinery, material and appliances necessary for the work 
to be done by them. But when the master has fulfilled 
this primary duty resting ajKm him« the senrant then is 
deemed to assume all the risks ordinarily incident to his 
employment, and also all those which are known to him 
or which would be apparent to him, if he were ordinarily 
observant. 

A railroad company, which has properly erected a **tell- 
tale," or signal board, to give warning of the approach of a 
train to a bridge and which lights the place at night by an 
dectric ligfat,is not responsible for injury caused at night by 
the **teUtale" to abrakemanwhohad been passing under 
it at regular intervals for five weeks, though when injured 
he was standing upon a new car higher than those before 
used, and though he had received no warning from the 
company as to the danger of standing upon such a car 
while passing under the **teUtale." 

At a place where its tracks cross a 
bridge, the defendant had erected a *^ tell- 
tale," or signal-board, the purpose of which 
was to give the employees of the road time- 
ly warning of the approach of a train to 
the bridge. The place was also lighted at 
night by an electric light The space 
between the lower bar of the '^telltale'' and 
the top of a common box car, when passing 
nnder it, was six feet and three inches. 
Bat when high cars, snch as have recently 
come into use for the transportation of 
beef, passed under it, the space between it 
and the top of such cars was not more 
than four feet. 

Plaintifi had been employed for fiye 
weeks upon one of the defendant's freight 
trains, which passed under the ^* telltale,'' 
on an ayerage, two or three times a week, 
for the purpose of taking on or leading 
cars, but only in the night. His position 
was such that he was frequently required 
to be upon the ground, when the train was 



passing under the '* telltale," for the pur- 
pose of throwing switches ; but he was also 
frequently upon the top of the train, while 
it was so passing. On the night of the 
dOth of April, 1892, being upon the top of 
one of the high cars as the train approached 
the bridge, he was struck by the ''telltale," 
thrown to the ground andseverely injured. 
He had never before been upon such a car, 
when passing under the '< telltale," and 
his attention had never been directed to 
its height above such a car. Plaintiff 
brought this action to recover damages for 
the injury. 

Upon tiie trial of the case before a judge 
sitting without a jury, it was decided by 
him that the plaintiff was entitled to re- 
cover. From the judgement entered upon 
this decision, the defendant now appeals 
to this court. 

Prof. Beeves, J. It is the duty of a 
master to use reasonable care in providing 
his servants with suitable and safe struc- 
tures, machinery, materials and appliances, 
necessary for the work to be done by them. 
But when a servant enters upon an em- 
ployment, which is from its nature neces- 
sarily hazardous, he assumes all the risks 
ordinarily incident to the service, and also 
all of those which are known to him or 
which are apparent to ordinary observation. 

''When men are hired, something must 
be predicated of their judgement and 
prudence ; and hence, when the employer 
provides them with tools and appliances 
which, though not the best possible, may 
by ordinary care be used without danger, 
he has discharged his duty and is not 
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responsible for accidents.*' (P. & 0. B. B. 
Go. V. Sentmeyer, 92 Pa. St. 276.) 

The danger, to which the plaintiff was 
exposed by reason of the position of the 
^'telltale/' was knovm or should have been 
known by him; and he should have exer- 
cised his own prudenoe and forethought 
enough to know that he oould not, without 
injury to himself, pass under it, while 
standing upright upon one of the higher 
cars. In principle, the case is not dis- 
tinguishable from that class of actions for 
injury to railroad employees caused by 
low bridges, under which they are re- 
quired to pass while upon the top of 
freight cars. In such cases, the rule, as 
laid down by the best courts, is that, if 
the company has properly constructed the 
bridge and arranged suitable lights and 
signals to give warning of an approach 
thereto by a train, it has performed the 
whole duty required of it as to furnishing 
suitable appliances, and is not responsible 
for injury caused by such a bridge to em- 
ployees, though it be too low for a man to 
pass under while standing upright upon a 
box car, (Fitzgerald v. N. T. G. & H. B. 
B. Go., 69 Hun, 226; Baylor v. D. L. W. 
B. B. Go., 40 N. J. L. 23 ; Appel v. B. N. 
Y. & B. B. Go., Ill N. T. 660.) and the 
same conclusion has been reached though, 
at the time of the accident, the brake- 
man who was injured was standing upon 
a new kind of car higher than those cus- 
tomarily used by the railroad company. 
(P. & G. B. B. Go. V. Sentmeyer — supra.) 

It has been held, in a case similar to 



that at bar, that the leaving of the ^^tell- 
tale*' in the same position, when higher 
cars were placed upon the road, was a 
breach of the duty of the railroad to provide 
safe appliances for its employees, which 
amounted to negligence, and that the em- 
ployee who was injured was not guilty of 
contributory negligence by reason of his 
failure to note its position. This conclusion 
is placed upon the ground that '' a 'telltale' 
is not in itself a source of danger, since 
its purpose is to protect by giving timely 
warning of the approach to a bridge" ; and, 
therefore, the employee should be ap- 
prised by the company of the danger, 
(Dariing v. N. Y. P. & B. B. R Go., 24 
Atl. Beporter 462); decided by the 
Supreme Gourt of Bhode Island, in May, 
1892. But it is difficult, if not impos- 
sible to understand why, if a brakeman 
must at his peril keep a sharp lookout for 
a bridge and observe carefully its location, 
he should not be required to exercise the 
same care as to a signal board. They are 
both equally visible, and equally dangerous 
when placed near the track, and it has 
been held, in a well considered opinion, 
that the employee is required by law to 
carefully observe signal posts and guard 
against danger because of them, and that 
he cannot recover for injury caused to him 
by his failure to comply with this require- 
ment. (Lovejoy v. B. & L. B. B, Go., 126 
Mass. 79.) 

The judgment of the court below is 
reversed. 
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SiircB the October issae Thb Ooun- 
SELLOB has added to its list of con- 
tribators the names of several prominent 
members of the New York Bar. Thus 
far, the msh to catch up with business 
which aoonmcilates daring a summer's 
holiday, the celebration of our natiyity 
and the final adjustment of political dif- 
ferences have combined to silence and 
render ineffectual our plea for contribu- 
tions. For coming months Thb Coun- 
BELLOB expects to receive a wealth of 
legal composition, and hopes to make the 
yi umber of its contributors yet greater. 
We therefore repeat our invitation to the 
Bar at large to aid us in this endeavor, 
and trust the recent infusion of new blood 
will benefit our circulation. 



Thb morning division of the Senior 
Olass received a thoroughly well-merited 
rebuke from Professor Petty on the occa* 
sion of the completion by it of '' Bisp. 
Eq. Jur." Professor Petty said in effect 
that the work of the class had been ex- 
tremely unsatisfactory and that few of 
those present would even then be able to 
pass the examination upon that subjeoti 
while how little able they would be to 
pass next June may well be imagined. 
Many members of the olass who had been 
doing really good work have agreed hearti- 
ly with what Professor Petty said. In an 
institution like this where the classes 
are so extremely large and a system of 
recitation is pursued, if a large number 
of the students do poor work the progress 
of the entire class is most seriously 
impeded. The time lost in explaining 
simple principles of elementary law that 
ought by this time to be at the tongue's 
end of every student is a very serious 
matter. Two years is all too short a time 
in which to complete the course before us 
and when this already too brief space is 
further curtailed by at least a third 
through the delays incident to insuflBcient 
preparation of the daily recitations, those 
of us who are here for hard work and who 
wish to reap all the benefit possible from 
the course of study here offered will join 
with the editors of The Couitsellob in 
hoping that no professor will ever again 
have occasion to administer such a re- 
buke. Professor Petty's remarks seem al- 
ready to have borne fruit for the work of 
the morning division of the Senior Glass 
in Corporation Law — which is generally 
credited with being one of the most dif- 
ficult of subjects — has been better than 
was their work in Equity. It is to be 
hoped that the high standard set us by 
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the olass of '92 will not be departed from, 
but that the class of '93 will raise the 
standard yet higher. 

Thb nsnal diflScnlty attending all young 
journalistic enterprises has not escaped 
us; we have not yet secured enough sub- 
scribers. In a school where there are so 
few calls upon the pockets of the stu- 
dents as here it is absurd for any one to 
say he is unable to afford to subscribe, yet 
this is a remark that we hear constantly 
made. One fact is sure; unless Thb 
GouKSBLLOR receives adequate financial 
support it cannot succeed. The board of 
editors has no regular place of meeting, 
and it is only with great difficulty that it 
can do the work before it. Yet the need 
of a paper properly to represent the New 
York Law School in the outside world is 
Tery great, and the degree of success that 
has so far been attained by Thb Gouk- 
SBLLOB makes us hope for a bright future. 
The misunderstandings that arose last 
year from the way in which the paper was 
conducted were very naturally to be ex- 
pected under the circumstances. The 
present board of editors have taken hold 
of the paper while in a rather precarious 
condition, and it is only through the co- 
operation of the students at large that we 
can hope to make Thb Gouksbllob at- 
tain the goal for which we are aiming, the 
firont rank of collegiate law journalism. 

Ik our October issue we published the 
Prize Essay of Mr. T. 8. Oorey of the class 
of '92, and in this issue we publish the 
essay of Mr. Angell of the same class. Mr. 
Oorey won the prize for the best average 
in every department, while the Faculty ad- 
judged Mr. Angell's essay to be the best 
of all that came under their inspection. 



The evidences of hard work shown in 
both these essays are a good indication of 
the general standing of the school at the 
close of its first year. 

A OBBAT many questions have been 
asked as to our intentions in regard 
to publishing notes on the lectures in 
connection with the regular issues of Thb 
OouKSBLLOB and in order to answer once 
and for all these questions and to put our 
position squarely before our readers, we 
now make a statement of our intentions 
in this regard. Owing to two facts which 
we shall state we have decided to make 
no regular practice of publishing notes in 
connection with Thb Oouksbllob. If 
at any time any are published it will be 
because of a change of circumstances 
which we cannot now foresee. The facts 
are these. The publisher of the present 
series of notes covers the ground so 
fully that it would be absurd even if 
practicable for us to attempt to compete 
with him. As is well known his notes 
are issued only upon certain conditions 
and only at the close of each subject It 
will naturally be very seldom that the 
time of concluding any subject will coin- 
cide with any issue of Thb Goukbbllob, 
and as notes are not allowed by the Facul- 
ty to be published at any other times than 
these we cannot of course issue notes 
monthly. If then it were desired to issue 
lecture notes in connection with The 
OouNSBLLOB, we should be obliged to go 
to very great trouble and considerable ex- 
pense — and to what end F — very possibly to 
cause unpleasant relations and achieve no 
corresponding advantage. In the second 
place, we have no connection whatever 
with the editor of the present series of 
notes. While of course our relations are 
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entirely friendly in erery way and while 
we appreciate the great valae of these 
notes, the two editorial departments are 
entirely separate and in their manage- 
ment have no connection with each other. 
We have stated these facts at some length 
on aooonnt of an idea that seems to hare 
become to a certain extent prevalent that 
the present board of editors are mere 
figure heads and that there is a power be- 
hind ns which inspires all onr utterances. 
This is in no way the case. We are en- 
tirely independent of outside influence, 
excepting of course the assistance we re- 
ceive from the kindness of the Faculty, 
and the board of editors consists of the 
men whose names are printed above and 
of no others. 

Iv the last number of the American 
Law Review there appears the report of 
the committee of the American Bar As- 
sociation on the ^* Proper Course of Study 
for American Law Schools,^ a most 
elaborate and suggestive contribution to 
the steadily increasing literature on the 
subject. It is not a plea for nor a 
criticism upon any particular method or 
system, nor does it propose any very 
specific improvements, but it gives a sur- 
vey of the whole ground and offers some 
very valuable suggestions both to teachers 
and students of the law. Now it may 
make very little difference what tlie stu- 
dents themselves think of such sugges- 
tions, but the under-graduate's point of 
view has at least this importance, that it 
is by the students that the studying is to 
be done, and how it is done depends in 
great measure on the sympathy they feel 
for and the co-operation they lend to their 
instructors and their instructor's methods. 
As the specific enforcement of a purely 



personal contract is not within the 
powers of a court, so the doing of a pure- 
ly personal duty, like that of studying 
intelligently what we set out to learn, 
may be induced but cannot be compelled. 

The chief points made in the article are 
that law should be learned by the under- 
standing rather than the memory, that it 
should be learned as a science and not as 
a mere mass of adjudged cases or of treat- 
ises, and that it can best be so learned by 
viewing it historically. To see how these 
points are developed reference must be 
had to the article itself, but the points 
themselves are all especially valuable as 
suggestions for us of the New York Law 
SchooL It is said by the French, with 
their faculty of condensing an essay into 
an epigram, that individuals have ''the 
defects of their good qualities," and this 
is equally true of methods of education. 
The great feature of our school is its 
thoroughly practical character and the 
way in which it affords an insight into 
the workings of the actual practice of the 
law. It is also distinctly the New Fork 
Law School, and much s^ss is laid upon 
the pecnliar doctrines and practice of this 
State. I do not say undue stress, especial- 
ly in view of the Bar examinations, for 
which the migority of us are preparing, 
but the fact remains that we are more in 
the way of learning New York law than 
of grasping the law as a whole. Then the 
familiarity which we are enabled to gain 
with the practical workings of o£Bces and 
courts may tend to obscure our compre- 
hension of the underlying principles on 
which the practice is based, — it is some- 
times so much simpler to remember a rule 
than to reason out a theory. 

These are by no means necessary con- 
sequences, but they are dangers. Other 



68 



THE COUNSELLOR. 



schools and other methods doabtless are 
exposed to other dangers^ whioh may 
easily be worse, bat none the less these 
are oars, and against them we mast gaard 
ourselves. Here is the ralue of the article 
we are discassing; it points oat these 
dangers to as, and defines them so that 
knowing wherein we may be weak we can 
take pains to gain added strength in those 
rery points. 

Now to make a practical application, 
and preach a short sermon from a long 
text, the condnsion of the whole matter 
is this. We should be reminded by oar 
instrnctors, and we ought constantly to 
remind ourselves that we are studying law, 
and not merely the vagaries of the New 
York Legislature; that the law we are 
studying is a science, capable of logical 
arrangement, common sense interpreta- 
tion, and digestion by the mind, — and 
not an array of more or less connected 
and more or less reasonable rules, to be 
painfully memorized, and held blindly 
until the dreadful gate of the Bar ex- 
aminations is safely passed; — and that we 
can best get this mental hold upon the 
subject by studying the historical develop- 
ment of the science from primitive begin- 
nings and from fundamental ideas. A 
lawyer of my acquaintance puts it still 
more briefly by saying that '^ the way to 
study law is to study /aie;," and I suppose 
he means not to pin one's faith absolate- 
ly to any text-books, however learned, or 
to any cases, however leading. 80 we 
come to view law in its highest sense, as 
the best human expression of those prin- 
ciples of absolute justice and ethics which 
are capable of actual enforcement by the 
powers that be, and so we can best fit 
ourselves for our future duties in uphold- 
ing and expounding it. To do this there 



mast be co-operation of faculty and stu- 
dents; and for co-operation there nust be 
a mutual understanding. To help pro- 
duce this understanding is the purpose of 
these words. 

Oki of the students of the law school 
recently bad the rare good fortune to 
secure an original print of the first edition 
of Sheppard's Touchstone of Oommon As- 
surances — '^ a plaine and familiar l^reatise 
opening the learning of Oonveyances of 
the Eingdome.'' This famous book was 
published in 1648 and in the words of 
Ohancellor Kent ''is a work of great 
value and authority touching the common 
law modes of conveyance and those de- 
rived from the 8tatate of Uses." 

Its preface is rich in thequaintness and 
naivet6 of its style and thoaght After 
devoting some space in explaining to the 
reader why the book is ''filling a long- 
felt want," the author speaks in the fol- 
lowing scathing terms of those "lawless 
conveyancers" who have neveic passed their 
bar examinations, and have learned all 
the law they don't know from compendious 
treatises like " every man his own lawyer, 
etc." Says he : " Galling to mind that the 
Oommon Assurances of the Kingdome 
(being that whereupon the whole estates 
and consequently the livelihoods of very 
many depend) are matters of great impor- 
tance and concern most men and that 
therefore the legall learning thereof must 
needs be of great and daily use ; and con- 
sidering withal the mischief arising every- 
where by the rash adventures of sundry 
ignorant men that meddle so much in 
these weighty matters, there being now 
almost in every Parish an unlearned, and 
yet confident Pragmaticall Atturney (not 
that I think them all to be such) or a 
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lawleaae Scrirener^ that may perhaps haye 
some Law Bookes in their honse^ bat 
never read more Law then is on the back- 
side of Littleton, or an ignorant Yicfirj 
or it may be a Blacksmithe, Carpenter or 
Weaver that have no more books of Law 
in their honses then they have Law in 
their heads, and yet as apt and able (if 
yon will believe themselves) either to 
judge of a conveyance or to make a con- 
veyance to tranrferre the property of 
things from man to man, as the most 
learned and best Connselloar of them all ; 
and therefore undertake with great con- 
fidence, and dispatch without any scrapie 
any busineese whatsoever offered to their 
hands: wherein theydeale with men in 
their estates, as many that are called 
Physitians (but in truth Emperioks) 
deale with men in their bodies (an evill 
fit for the consideration of a Parlia- 
ment).** 

After deploring the fact that these 
amateur legal dabblers are often able to 
secure much fatter fees than ordinary at- 
torneys, the author continues : '' But of 
these Emperioks of the Law and those 
that make use of them, I might say as 
sometimes our blessed Saviour said, * Let 
them alone, the blind leaders of the 
blind.* Howbeit being now called (as I 
conceive hereunto) I chuse rather to ad- 
monish them and to tell the first sort, 
that I conceive them to be usurpers upon, 
and intruders into other men's callings 
and that they thrust their sickles into 
other men's harvest, and that they have 
not yet learned that rule of Divinity, * To 
abide in the calling wherein they are 
called/ but exercise themselves in things 
too high for them, nor yet have they 
learned this: N$ tutor ultra crepidam^ 
Let not the Cobbler goe beyond his last.** 



The author defends the practice, which 
seems just then to have been coming into 
vogue, of publishing law books in Eng- 
lish. ** These are the Laws by which the 
people are to be governed and the Law is 
the best inheritance of the subject.** 
Knowledge will not lower the law in the 
people's estimation, but ** will make it the 
more esteemed as a jewell whose proper- 
ties are known.** Then the writer launches 
forth into the following effusion — poetical 
indeed for a real estate lawyer: '^All 
these sweete flowers of the Law growing 
9parsim in the great fields of the Yolumes 
of the Common and Statute Laws have I 
thus painfully gathered, bound up, and 
commended to thy charitable censure, 
courteous Header : no doubt in my desire 
to grasp and take up so much, I have 
taken and bound up some grasse withall, 
which I hope shall not offend. If so be 
that I finde it have a fragrant smell with 
thee I shall think I have recompense 
enough for my pains.** 



EXCHANGES. 

In the midst of the dry and tedious 
text-books and volumes of reports and the 
strictly technical legal journals, common 
to a lawyer^s office, it is pleasant to know 
that a magazine like the Oreen Bag finds 
a place. The Oresn Bag is an entertain- 
ing exponent of the more genial side of 
the profession of the law, and affords a 
chance of relaxation to the jaded lawyer 
by appealing to his professional sympathies 
and instincts without requiring any men- 
tal strain. ^' The Supreme Court of North 
Carolina" is the subject of the leading 
article of the Orwn Bag for October, it 
is in the main historical and deals largely 
with the genealogies and biographies of 
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the variotiB judges, but its most noticeable 
feature is the tribute to the ability and 
character of the great Ohief Justice 
Thomas BuflSn, who sat for twenty-fonr 
years on the Supreme Oourt bench. The 
writer says that Judge BnflSn's opinions 
have been cited with approbation by the 
Federal and State Supreme Courts, by 
eminent text-writers, and hare been 
quoted as authority in Westminster Hall. 
But fancy such a learned jurist being 
called upon to consider the right of the 
owner of slayes to permit them to meet 
and dance on his premises on Christmas 
eve and other holidays without being 
responsible for keepinga disorderly house! 
Tenderly and humanly and almost with 
disgust for the '^diyine institution" of 
slavery itself, Judge BuflSn writes the 
opinion in State v«. Boyce, 32 N. C. 536. 
He says: ^'We may let them make the 
most of their idle hours, and may well 
make allowances for the noisy outpour- 
ings of glad hearts, which Providence be- 
stows as a blessing on corporeal vigor 
united to a vacant mind. ♦ ♦ ♦ There 
was nothing contrary to law in all that, 
adding as it did to human enjoyment, 
without hurt to any one, unless it be that 
one feels aggrieved that these poor people 
should for a short space be happy at find- 
ing the authority of the master give place 
to his benignity, and at being freed from 
care and filled with gladness." 

The verses entitled ^^The Common Lot 
of the Lawyer " are rather more clever 
than poetical. The Oreen Bag quotes 
from an old law tract this quaint explana- 
tion of the origin of the tenancy by the 
law or courtesy of England : ^' It was 
called the law of England, because it was 
invented in England on behalf of poor 
gentlemen who married gentlewomen, and 



had nothing to support themselves after 
their wives' death." 

In his second paper on Beoent State 
Constitutions published in the Harvard 
Law Review, Amasa M. Eaton dwells 
upon the distrust of the Legislature 
which is one of their marked features. 
This tendency to restrict the powers of 
the Legislature by provisions of the fun- 
damental law is found in many of the 
older States also. One of the amend- 
ments recently voted upon in New York 
is an illustration of this. That amend- 
ment vests in the Judiciary the power of 
passing upon the validity of the election 
of members of the Legislature. This 
strikes at one of the oldest prerogatives of 
the legislative branch of the government, 
— the decision of questions affecting the 
qualifications of its own members. As 
this amendment was proposed by the 
Legislature, the legislators appear to have 
distrusted themselves. To the average 
law student Austin Abbott's article would 
be the most interesting feature of the 
Harvard Law Review for October. In 
"Two Burdens of Proof" he contributes 
a complete and valuable treatment of a 
most important subject in procedure as 
well as in substantive law. We note that 
a course in the Mew York Code of Civil 
Procedure on the same footing as that on 
Massachusetts Law has been established 
in the Harvard Law School. 

The Michigan Law Journal for October 
announces a series of articles upon a de- 
cidedly pertinent and interesting subject 
It promises a discussion by prominent 
lawyers of the question whether a pro- 
tective tariff is constitutional or uncon- 
stitutional. Accustomed as we were, until 
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last Jane to consider the tariff question 
merely one of economic policy, the declara- 
tion of one of the great parties that the 
protective tariff was nnconstitntional was 
quite startling. As the great majority of 
tiie ]>eople of the United States seems 
now to have endorsed that declaration, 
we shall read with interest the Tiews of 
those who regard it strictly as a legal 
question. 

The Yale Law Rmmo for October pub- 
lishes the TowQsend Prise Oration of 
last year. The subject is '^ State Social- 
ism " and the author in his striving after 
the oratorical has ignored the scientific 



character of modem socialism^ which is 
particularly manifested in the so-called 
''Socialism of the Chair'' in Germany. 
In this age of centralization pi political 
power and economy of industrial energies, 
the scientific socialist has an adrantage in 
the argument, viewed merely as a piece of 
logic, over an individualist, such as the 
Townsend Prize Orator, Mr. Wilfley. 
The journal has a brief editorial upon the 
subject of uniform legislation in the 
United States. Thb Couksbllob hopes 
to publish in the near future,an article on 
this timely topic from the pen of a mem- 
ber of one of the State Commissions for 
the promotion of such legislation. 



PROF. CHASE'S TRIBUTE. ♦ ♦ ♦ ♦ ♦ 

"It is evident that within the limits to which the author, by his original plan, has 
confined himself, viz., of producing simply a defining dictionary, he has produced 
an excellent work, and one that wiU be of valuable service to lawyers and students. 
The book has great merits, which I think the students will appreciate.** 

Th^ TWr^tfktXf^kf^T "^^^ ^h® student finds the best while engaged in study, 
I 11^ L^lVLlUIiai J" ^j ^^^ ^1 j.^^^^^ ^Y^^ Y^^ f^j. reference when he 

comes to practice, is the Dictionary for the undergraduate to invest in. 
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SOME OP THE LEGAL ASPECTS OP OUR QUARANTINE SYSTEM. 



BY WM. B. HORNBLOWER. 



[Printed with the consent of Tk4 Ntw York Medical Examin^r,^ 



In the ordinary daily life of the Ameri- 
can citizen, he hardly realizes the exist- 
ence of a government, either State or Na* 
tional. He goes ahout his business or his 
pleasure; and travels from place to place, 
from State to State, and even to and from 
foreign countries, with no other restric- 
tion upon the freedom of his movements 
than the occasional custom-house examina- 
tion of his effects upon re-entering the 
Uoited States from foreign parts. His 
rights of life, liberty and the pursuit of 
happiness, are as completely untram- 
melled, so long as he behaves himself with 
propriety and offends against none of the 
rights of his neighbor, as if no govern- 
ment existed. Itideed, the main function 
of government in this country, is to secure 
these very rights of life, liberty and the 
pursuit of happiness. 

Occasionally, however, comes a crisis, a 
war or a threatened pestilence, and the 
citizen wakes up suddenly to find that so 
far as liberty and the pursuit of happiness 
are concerned, he is no longer a free 
agent The despotic arm of government 



makes itself felt, and he finds himself no 
longer a free man but a subject. 

Of course, it goes without saying, that 
some restrictions upon the rights of the 
individual in such a crisis are absolutely 
necessary, and so far as they are reason- 
ably guarded against injustice and oppres- 
sion, must be submitted to. Solus pcpuliy 
suprema lex* It is, however, of the utmost 
importance that such safeguards should 
be thrown around the exercise of these 
extraordinary governmental powers that 
the freedom and the comfort of the in- 
dividual shall be as little interfered with 
as is possible. When it becomes necessary 
that despotic powers should be temporarily 
exercised by governmental agencies, the 
despot or despots should be hedged about 
with all reasonable limitations. 

Do our quarantine laws fulfill these con- 
ditions? I do not propose to review the 
history of their operation during the past 
few months, or to sitm judgment on the 
conduct of the officials charged with the 
duty of their enforcement. ''All is well 
that ends well,'' and our quarantine of- 
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ficers are entitled to the benefit of this 
maxim however much unnecessary and 
unjustifiable hardship and peril may seem 
to have been imposed upon indiyiduals re- 
turning to this country from foreign 
lands. My present object is simply to 
suggest inquiry as to the merits or de- 
merits of the system as established by law, 
and to inquire what amendments, if any, 
are desirable. This would seem to be a 
favorable opportunity for the lawyers and 
the doctors to confer together on this sub* 
ject and to propose such reform as may 
seem to them advisable. 

The present Quarantine Law of this 
State is embodied in Chapter 486 of the 
Laws of 1892, which is a revision of the 
former statutes on the subject. 

The first point which strikes one in ex- 
amining our New York statute, and which 
is rather startling to the lawyer educated 
in the principles of constitutional liberly, 
is the despotic power lodged in one man, 
the health officer for the port of New 
York. This officer is clothed with almost 
unlimited authority to determine whether 
a vessel shall be detained and for what 
period, and what measures shall be taken 
for the custody of the vessel and its pas- 
sengers. It is true that a Board of Quar- 
antine Commissioners is established with 
nominal powers of supervision; but these 
powers are given only in certain cases, 
and under certain circumstances, and are 
manifestly inadequate. 

Thus it is provided that, *' Every vessel 
arriving at the port of New York from 
any place where a quarantinable disease 
existed at the time of departure, or which 
shall have arrived at any such place and 
proceeded therefrom to New York, or on 
board of which during the voyage any 
case of any such disease shall have occur- 



red, shall remain at quarantine until the 
health officer grant a permit for the dis- 
charge of such vessel or cargo, or both." 
(Laws of 1892, Chap. 486, Sec. 22.) It is 
further provided that, '' Every vessel ar- 
riving at the port of New York from any 
foreign port, and every vessel from a 
domestic port (in the ordinary passage 
from which they pass south of Cape Hen- 
lopen, arriving between the first day of 
May and the first day of November), shall, 
on their arrival at the quarantine ground, 
be subject to visitation by the health of- 
ficer, but shall not be detained beyond 
the time requisite for due examination 
and observation, unless they have had on 
board during the voyage, some case of 
quarantinable disease, in which case they 
shall be subject to such regulations as the 
health officer May prescribe. No vessel 
shall be put in quarantine without a writ- 
ten decision of the Iiealth officer, of which 
the captain or master shall be immedi- 
ately informed. No quarantinable vessel 
4hall depart from quarantine without the 
written permission of the health officer.** 
(Sec. 22.) 

So, it is provided again: ''If a vessel 
which has not had during the voyage a 
caqe of quarantinable disease is found in 
a condition which the health officer deems 
dangerous to the public health, the vessel 
and its cargo sliall be detained until the 
case can be considered, but the decision 
of the health officer shall be rendered 
within twenty-four hours." (Sec. 24.) 

The health officer has power as to all 
vessels in quarantine, 'Ho prohibit com- 
munication with or passage within range 
of the same except under such restrictions 
as he may designate, compatible with the 
public safety.'* (Sec. 27.) 

And, as if these powers were not snf- 
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fidelity it is farther provided that the 
health officer ''shall, in the presence of 
immediate danger, take the responsibility 
of applying snch additional measures as 
may be deemed indispensable for the pro- 
tection of the public health/' (Sea 13.) 

It is tme that the statute provides that, 
"All well persons shall have their freedom 
as soon as possible, consistently with the 
regulations prescribed by or pursuant to 
law," (Sec. 26), but the health officer is 
clothed with absolute discretion, to deter- 
mine whether it be or be not possible. It 
is also true that '' Any person aggrieved 
by any decision or direction of the health 
officer may appeal therefrom to the quar- 
antine commissioners, who shall constitute 
a board of appeal, who may affirm or re- 
Terse or modify the order or direction 
appealed from, and whose decision thereon 
shall be final." (Sec. 37.) 

And it is farther provided that such 
appeal must be made by serving upon the 
health officer a written notice of appeal; 
he must within twelve hours after receiv- 
ing sach notice (Sundays excepted) make 
a return in writing of the facts on which 
bis order, decision or direction was found- 
ed, to the president of the Board of Com- 
missioners of Quarantine, who, upon re- 
ceipt of such return, or in case no return 
shall be made within the time aforesaid, 
shall immediately call a meeting of the 
board of appeal, and said appeal shall be 
heard and decided within twenty-four 
hoars thereafter (Sundays excepted). 
(Sec. 37.) 

Such an appeal as is here provided for 
must, from the nature of the case, be very 
ineffectual. Of course there is no oppor- 
tunity for the party appealing to be heard 
or to present any testimony in opposition 
to the facts as reported by the health of- 



ficer. The absolute discretion reposed in 
the health officer by these statutes is, as I 
have already said, startling to the lawyer 
accustomed to the ordinary rules of law. 
The possibilities of injustice, oppression 
and abuse which such broad and un- 
limited discretion allows need not be en- 
larged on; they are self apparent. The 
statutes do not seem to clothe the Board 
of Commissioners of Quarantine with the 
duty or the power to actively inferfere in 
determining whether or not any particular 
vessel shall be detained, or whether or not 
the passengers shall be allowed to land, 
nor do these commissioners seem to be in 
any way responsible for the regulations 
adopted by the health officer, except to 
the slight degree heretofore indicated. 

It is true that the law provides that they 
**may make such rules and regulations'' as 
they shall deem necessary ^ for the regula- 
tion of the conduct of all quarantinable 
persons, and for the prevention of com- 
munication or intercourse with any quar- 
antinable vessel;'' but even this general 
and vague authority is merely permissive 
and not mandatory. The actual workings 
of the quarantine system and the making 
af those rules and regulations which affect 
individual cases as they arise, seem to be 
left almost wholly to the unrestrained dis- 
cretion of the health officer. 

The first suggestion, therefore, that I 
would make with regard to the quarantine 
law, is that the quarantine commissioners 
should be required to actively supervise 
the work of the health officer, to assume 
the responsibility of making rules and reg- 
ulations, and to determine whether or 
not any particular vessel shall be detained 
longer than twenty-four hours, or whether 
or not its passengers shall be allowed to 
land. It is quite true that there are ad- 
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vantages in haying a single indlTidnal 
charged with the duty of acting in emer- 
gency, and there are objections to divid- 
ing responsibility among a board of in- 
dividuals; on the other hand, the dangers 
to be apprehended from nnwise action 
or arbitrary and tyrannical conduct from 
an individual clothed with broad discre* 
tionary powers are so great, in my judg- 
ment, that it is hazardous in the extreme 
to allow such powers to remain in the 
hands of a single officer. As I have al- 
ready said, I do not wish to be understood 
as criticising the conduct of the present 
health officer. I assume that he has acted 
for the best interests of the community, 
and has done his duty honestly and faith- 
fully as he understood it, notwithstanding 
the severe criticisms made upon him, 
apparently not without some foundation. 
The second suggestion with regard to 
the state of the law is that, if the Board of 
Commissioners is to be clothed with the 
the power and charged with the duty of 
guarding the interests of the community 
and of individuals coming within quaran- 
tine jurisdiction, the board should be 
composed of experts. There is nothing 
in the present law requiring the commis- 
sioners of quarantine to be either phy- 
sicians or lawyers. They are only required 
to be residents of the County of New 
York, Kings or Richmond (Chap. 486, 
Laws of 1892, Sec. 1), and as they are 
given an annual salary of only $2,500 
each, it is quite evident that the statute 
does not contemplate that they shall be 
experts, or else it contemplates that their 
functions shall be, as I understand they 
now are, largely nominal. Here, again, I 
do not wish to be understood to be mak- 
ing any reflection upon the gentlemen 
no^ composing this Board. I am simply 



discussing the system and its possibilities, 
rather than its actual operations. It seems 
to me very clear that the Board of Quar- 
antine Commissioners should be required 
to be comjiosed either of three physicians, 
or two physicians and one lawyer, who 
can bring to bear upon the subjects pre- 
sented, skilled knowledge and experience. 
Of course, this would necessitate, too, that 
they should have a salary commensurate 
with the dignity of the office and -the 
value of their services. 

One other suggestion with regard to 
quarantine of a more general nature, and 
that is, that the whole subject ought to be 
regulated by Federal legislation, and made 
a part of the Federal machinery. I am an 
anti-Federalist in my constitutional views, 
and am opposed in general to &ny cen- 
tralization of power in the hands of the 
Federal Qovemment, believing that the 
welfare of the community and the per- 
manence of our national institutions will 
be best accomplished by a strict adherence 
to the principles of the constitution which 
resei've to the States all powers not ex- 
pressly gi'anted to the general govern- 
ment. In the case of quarantine, how- 
ever, there can be no doubt of the consti- 
tutional power of Congress to act The 
subject clearly comes within the clause of 
the constitution conferring upon Congress 
the power to regulate commerce between 
the different States and with foreign coun- 
tries, and it has been declared by the 
Supreme Court of the United States that 
Congress has power to provide for quaran- 
tine. (Morgan's B. R & S. S. Co. v. La., 
118 U. S., 455.) As to the expediency of 
such legislation, it seems to me there can 
be no room for question. Of what avail 
would be the most rigid and complete 
system of quarantine in the port of New 
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Tork if diseases can enter through the 
port of Philadelphia or Boston F Indeed^ 
the sDhject wonld seem to admit of no 
difference of opinion. If quarantine be 
desirable at all, it seems too plain for 
argument that it should be effectual, and 
to be effectual^ it should be uniform, 
and to be uniform throughout the United 
States, it must be regulated by the Federal 
Government. Some efforts have been made 
in this direction, but they have been very 
fragmentary and insufScient. The recent 
attempt by the President of the United 
States by proclanmtion to aid in the en- 
forcement of quarantine, while such at- 
tempt was worthy of commendation, was 
practically nugatory, at least so far as this 
port was concerned. The fact that he 
deemed it necessary or desirable to inter- 



fere, and that his conduct was approved by 
the sentiment of the community, indicates 
the desirability of having a general 
national law governing this whole subject. 
I have not undertaken to discuss the 
general question of how far our system of 
quarantine is necessary or desirable from 
the medical standpoint That is a ques- 
tion on which I am not competent to 
form or express an opinion. The medical 
men will probably have something to say 
on this subject I have confined myself 
to a few suggestions as to the more 
patent defects in our present law from the 
legal standpoint I make these sugges- 
tions for the purpose rather of inviting 
discussion than of assuming to speak with 
authority on the subjects involved. 



A CORPORATION AS **A DISTINCT ENTITY." 



BY DWIGHT ARVBN JONES. 



It IB not diflScult to realize that some 
new and aggressiTe entity has come into 
existence when a large corporation ac- 
quires charter rights and begins to exer- 
cise control over a railway system, a yast 
tract of land or an important mannfactar- 
ing industry. The business community 
finds that a new power, with concentrated 
sti*engthy is in the field of competition. 
It is soon perceiyed that the influence of 
this power is far greater than that of any 
iudiyidual, and that the persons compos- 
ing it could exert but a small part of this 
influence were it not for the unification 
accomplished by the distinct corporate 
life. And ultimately it becomes evident 
that it is this grant of corporate life, 
emanating from the state, that creates 
and defines the character and the power 
of this new person. This much is clear 
and one would suppose that the originali- 
ty and independence of such a body would 
not be questioned. But upon investiga- 
tion the legal student will find that a dis- 
position has developed in this country, to 
look upon the idea that a corporation is 
''a legal person" with disapprobation 
and to insist that the shareholders them- 
selves constitute the real corporate body.* 
This disposition has received some en- 
couragement from the language used by 
the courts in recent cases against trust or- 
ganizations. Thus in the Standard Oil 
Trust casef the Supreme Court of Ohio 
said: ''The general proposition that a 

*See Morawetz on Corporations, Sec. ^ ; Taylor on 
Corporations, Sec. 51 ; 19 Am. Law Rev. 1x4. 
fiS L. R. A. I4S : II Rt. & Corp. L. J. 229. 



corporation is to be regarded as a legal 
entity, existing separate and apart from 
the natural persons composing it, is not 
disputed; but that the statement is a 
mere fiction, existing only in idea, is well 
understood, and not controyerted by any 
one who pretends to accurate knowledge 
on the subject.** And the New York 
Oourt of Appeals in the North Hiver 
Sugar Refineries Trust case* said : ''The 
abstract idea of a corporation, the legal 
entity, the impalpable and intangible 
creation of human thought is itself a fic- 
tion and has been appropriately described 
as a figure of speech.** But if the cases 
from which these quotations are taken are 
read with care it will be seen that the 
whole agument, upon the question of cor- 
porate complicity in the acts complained 
of, was directed toward establishing the 
participation of the legal entity in these 
acts and that the argument only prevailed 
because this legal person was satisfactorily 
shown to have been a party to them. 
Moreover in each case the punishment 
was infiicted upon the corporate entity. 
From an examination of these cases alone 
therefore, it will be seen that the idea 
that a corporation is a distinct person is 
something to be well understood and that 
if it is a fiction at all it is one that has 
much of the semblance of reality. And 
although it may be conceded that the 
idea of a corporation as a legal entity, is 
'< the impalpable and intangible creation of 

*ui N. Y. s8s* But see the description of a corpom- 
tion contained in People v. Coleman. 46 Alb. L. J. 50 
(189a.) 
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hnmaQ thought)" I believe that a further 
examination of the question will show 
that it is both conf asing and unwise to 
speak of this idea as ^^ a mere fiction/' or 
as ^'a figure of speech." That this is 
tnie I think will appear from the follow- 
ing considerations. 

First The idea that a corporation is a 
legal person is firmly imbedded in the 
history of the law. 

Under the Roman law the rights and 
privileges of '^Juristic persons" were well 
defined, and although they were purely 
creations of the law, no indication is 
found that there was any uncertainty 
about their being distinct bodies. The 
hiWy 80 far as we may judge, was positive, 
real and unwavering on the subject. 

The reasons for the existence of such 
persons as well as the fact of their exist- 
ence are thus set forth by Professor Shel- 
don Amos who says in bis work on Roman 
Civil Law, at page 118 : '' As society pro- 
gresses it is recognized that it is not suf- 
ficient only to accord rights to, and im- 
pose duties upon, determinate and in- 
dividual human beings. The necessity of 
co-operation and combination for pur- 
poses of industry, trade, the public service, 
and social intercourse, as well as the 
importance of preserving a continuity of 
right and duty which shall be indepen- 
dent of the accident of human life, lead 
to the enlarged conception of legal per- 
sons, which expresses itself in such arti- 
ficial unities as guilds, colleges, universities, 
corporations and the like. Such a con- 
ception had thoroughly penetrated the 
fabric of Roman Law and society long be- 
fore the time of Justinian, and the appro- 
priate legal consequences had worked 
themselves out with considerable exact- 



ness."* 

*See Salkowski's Roman Law Tr. by Whitfield (1886) 



In England the idea that a corporation 
is a distinct legal person has been held 
from the first In 1793 Kyd, in his treat- 
ise on corporations, said : '' A corporation 
then or body politic, or body incorporate, 
is a collection of many individuals, united 
into one body, under a special denomina- 
tion, having perpetual succession under 
an artificial form, and vested, by the 
policy of the law, with the capacity of 
acting, in several respects, as an individ- 
ual, particularly of taking and granting 
property, of contracting obligations, and 
of suing and being sued, of enjoying 
privileges and immunities in common, 
and of exercising a variety of political 
rights, more or less extensive, according 
to the design of its institution, or the 
powers conferred upon it, either at the 
time of its creation, or at any subsequent 
period of its existence." 

The controUing idea of this definition 
is that a corporation is the *' collection of 
many individuals united into one body.*' 
It is this ''one body'' that constitutes the 
legal entity, the new person. And the 
creation of this body is essential to the 
existence of the corporation. This idea 
in England has not been departed 
from in recent years. Even under the 
English *' Companies Acts" when a trad- 
ing company is formed a distinct entity is 
created,* and even when all the share- 
holders consent to acts which are beyond 
the powers of a company, the company 
itself is not bound thereby.f In our own 
country there does not seem to have been 
any diversity of opinion upon the stable 
character of this rule until recently. In 
the Dartmouth College caset Chief Justice 
Marshall said: ''A corporation is an arti- 

*See Ryhope Coal Co. v. Foyer 7 Q. B. D. 48s, 498. 
tSee the case of Baroness Wenlock v. River Dee Co., 
L. R. 10 App. Cas 354. 
t4 Wheat 5I8. 
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ficial being invisible, intangible, and ex- 
isting only in contemplation of law. Being 
the mere creature of law, it possesses only 
those properties which the charter of its 
creation confers upon it, either expressly, 
or as incidental to its very existence." 
And Mr. Justice Story said : " An aggre- 
gate corporation at common law is a col- 
lection of individuals united into one col- 
lective body, under a special name, and 
possessing certain immunities, privileges, 
and capacities in its collective character, 
which do not belong to the natural per- 
sons composing it.'' In a comparatively 
recent case* Mr. Justice Bradley said : ** A 
corporation is a distinct entity. Its af- 
fairs are necessarily managed by ofBcers 
and agents, it is true ; but in law, it is as 
distinct a being as an individual is, and 'is 
entitled to hold property (if not contrary 
to its charter) as absolutely as an individ- 
ual can hold it. Its estate is the same, 
its interest is the same, its possession is 
the same." And in still later cases the 
United States Supreme Court has held 
that a contract beyond the powers of a 
corporation, although made by the unani- 
mous consent of its stockholders is void, 
thus showing that the corporation is 
wholly distinct from its shareholder8.f 
These references will show the firm hold 
that this idea of corporate personality has 
upon the jurisprudence of the country, 
and further study, particularly with refer- 
ence to the subjects of corporate taxation 
and the growth of the idea of criminal 
responsibility of oorporations, will confirm 
this view. 

Second. The invisibility of the corpor- 
ate entity is no indication that the idea in 
respect to it is unreal. 

•Graham v. Railroad, loa U. S. 148. 

tSee Oregon Railway and NaTigatlon Co. v, Oregonian 
Railway Co., ijd U. S. i, aa. 



It is to be observed that all rights are 
invisible but on that account they are 
none the less real All legal propositions 
are ideas, but they are not fictions. The 
law clothes an executor or trustee with 
certain rights and imposes upon him cer- 
tain obligations. The man is visible, 
tangible but the executor as such is purely 
an ideal creation of the law. Neverthe- 
less it is not a fiction of the law that dis- 
tinguishes an executor from an individ- 
ual. It is the same with every public 
ofiScer. The man alone is visible, the of- 
ficial position is invisible but it is none 
the less real. The law makes these various 
distinctions between the man and the of- 
ficial, and rights and duties depend upon 
them and the effort should be to make 
the distinctions clearer for it would be 
disastrous to becloud them by saying that 
they are all visionary and will be asserted 
or not as apparent justice requires. So 
with corporations. They are bodies with 
rights and obligations defined by the law. 
Each new corporation becomes a new 
member of society. Its obligations are its 
own, its property cannot be appropriated 
by others. Its separate existence is real 
and the law which deals with invisible 
rights can amply provide for its snper- 
vision. 

Third. The retention of the unvarying 
rule, that a corporation is a legal person 
is necessary both to secure public rights 
against the corporation and to secure cor- 
porate rights against the public. 

If we look at the practical bearings of 
this question, we see that corporations 
stand in the community as vigorous facts. 
They possess powers held by no individ- 
uals. They acquire property in their 
own right, which is subject to no debts of 
their shareholders. They accumulate 
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wealth and as is the case with many insti- 
taiiona do not distribute it bat cou- 
tinaally add to its amount. They are 
alone responsible for their actions where 
the kw is complied with. The corporate 
body owning and controlling the common 
fnnd is the responsible entity and it is es- 
sential for the rights of the public that 
the personal responsibility of this entity 
shoald always be recognized, for it is 
this body that controls the property, it is 
this body thai enters into the life of the 
community as one of its members. 

But it is equally important for the cor- 
poration that it should insist upon an un- 
Tarying rule recognising its personal exist- 
ence. The main value of a corporate 
diarter arises firom the fact that powers 
and priyileges are thereby acquired which 
indiriduals do not possess. It is this that 
makes the difference between a business 
oorporation and a partnership. In the 
former there is no individual liability, be- 
cauae the liability of the corporate entity 
is substituted for this. There is no death, 
because the corporate entity is practically 
perennial and there is free opportunity to 
transfer ones interest in the property of 
tiiis distinct body. In a partnership on 
the other hand the rights and privileges 
are those of individuals. It is not policy 
therefore for a corporation to break down 
its own independent existence by burying 
its original character in the common 
place privileges of the individual. It 



should rather hold to its independence 
and insist upon the fact of its existence 
as a distinct entity under any and all cir- 
cumstances. Any mingling of corporate 
existence with the existence of the share- 
holders will weaken corporate rights. And 
there is no better general rule for under* 
standing the many questions arising in re- 
ference to corporation law than to look at 
the corporation as a distinct entity charged 
with its own duties and possessing its ovm 
rights. This doctrine, however, does not 
make the corporation independent of its 
shareholders or members. They secure 
its creation and always remain an essen- 
tial part of it But they are not the cor- 
porate body even if under some circum- 
stances they may represent that body. 
The corporation must always be repre- 
sented by officers or agents and whether 
the corporate body acts or not in a given 
case may be determined by the law of 
agency. In every case the acts complain* 
ed of should be justly traceable to it and 
its participation through authorised 
agents or practical acquescence in acts 
performed on its behalf should be satis- 
factorily proven. If it is, the corporation 
cannot escape responsibility on the ground 
that technically the corporate entity has 
not participated in such acts, for the law 
looks at the real substance of transactions 
and not at the decoys that are set up to 
deceive it. 



THE FIGHT AGAINST THE CIVIL CODE. 



BY J. BLEECKER MILLER. 



As seyeral years haye now elapsed since 
the last introduction of a bill to enact Mr. 
David Dudley Field's Civil Code, and as 
the work of the revision of the statutes is 
now so far advanced as to make its inter- 
ruption by the passage of the Code most 
improbable, a brief review of the work of 
the Committee of the New York City 
Bar Association, appointed to ''urge the 
rejection of the proposed Civil Code,'' may 
be of interest to the readers of Thb Coun- 
sellor — ^particularly in view of the fact 
that Professor Dwight was for so many 
years the chairman and a most active 
member of that committee. 

An account of the methods which suc- 
ceeded in defeating the untiring efForts of 
so able and adroit a man as Mr. Field, 
backed as he was during a part of the 
time by many well-intentioned and en- 
thusiastic friends of codification, may also 
give some suggestions of value to those 
who in other states or future times may 
undertake the thankless, but most pa- 
triotic task of opposing sweeping and ill- 
advised statutory changes of the common 
law. I wish to make the preliminary 
remark, in order to avoid the charge of 
undue prejudice, that my opposition to 
the Civil Code was not based upon an 
objection to the principle of codification, 
if we understand by that, the systematic, 
carefully considered increase of our statute 
law. A two years' study of Roman and 
Oermannic Law at the Universities of 
Berlin and Bonn had strongly predisposed 
me to favor the theory of codification, as 



it was then being put into practice in 
Germany, in its elaborate and excellent 
Penal, Commercial and Practice Codes. 
It was therefore with a bitter pang and 
many a half suppressed imprecation 
against the old foggy lawyers of the Bar 
Association that I read in the early sum- 
mer of 1881 that the Civil Code had fail- 
ed to become a law. It was not until in 
the following winter, when I was obliged 
to examine the title to some land in 
Dakota that I became aware of the true 
character of the measure, as a most seri- 
ous menace to the jurisprudence and pros- 
perity of the State. 

Of the many other members of the Bar 
Association Committee, it can be said 
with equal truth that their opposition to 
the Code arose solely from its defects. 
The first committee to consider the pro- 
posed Civil Code was the regular standing 
Committee on the Amendment of the 
Law for the ye^ 1881, of which Mr. Clif- 
ford A. Hand was chairman, and was 
appointed without any reference to the 
Civil Code. The committee appointed to 
urge the rejection of the Code, from time 
to time, added to its number, without in- 
quiring whether the new member was or 
was not opposed to the measure, as we 
were satisfied that no thorough, con- 
scientious lawyer could examine it. with- 
out becoming its enthusiastic opponent 
But at no time was there the slightest 
wavering on the part of any of the com- 
mittee from the declaration in the report 
of 1881: ''The passage of this statute 
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would be an immixed evil — ^franght with 
incalculable miflchief to every penon 
directly interested in the administration 
of the law throughout the State.'' 

The fiiBt committee appointed to urge 
the rejection of the proposed Oivil Code 
consisted of Hon. William D. Shipman, 
Herbert B. Tnrner, Albert Matthews, 
Dooglas Campbell and John M. Scribner. 
A hearing was had before the Jndiciary 
Committee of the Assembly, at which 
Messrs. Shipman and Conldert (who had 
been added to the committee) spoke in 
opposition to the measure, and Mr. Field 
in its favor; the bill was not reported by 
the committee. Two thousand five hun- 
dred copies of the Beport of the Bar As^ 
sociation Committee were printed and dis- 
tributed throughout the State. 

In 1882, the Code passed both houses of 
the Legislatare, but was vetoed by Cover- 
nor Cornell, who filed a brief memoran- 
dam of his reasons, from which the fol- 
lowing is an extract: ^This bill makes 
many manifestly radical changes in long 
aud well-established laws and usages be- 
yond what could have been contemplated 
in the constitution with reference to codi- 
fication. Ideas and principles are attempt- 
ed to be introduced which, as separate 
propositions in independent bills, would 
hardly command support. To act hastily 
or unadvisedly in accepting such a 
measure, and giving it the force of law, 
would be unwise and dangerous.'* 

In this, as in subsequent years, in spite 
of the arguments of such men as Profes- 
sor Dwighty Mr. Garter and Mr. Evarts, 
according to the report of the Bar Associa- 
tion Committee ''some invisible hand was 
felt to be pressing the bill to a vote," and 
the forces usually known as the Black 
Horse Cavalry rallied to its support In 



that year, I wrote a letter to Hke TVums 
calling attention to the fact that the 
enactment section 1928, which declared 
that ''nothing which is done or maintain* 
ed under the express authority of a statute 
can be deemed a nuisance," would give a 
great advantage to the Elevated Bailroad 
companies, for which Mr. Field was coun- 
sel, in defending the numerous suits 
brought against them by property owners. 
Mr. Field persisted in retaining that sec- 
tion, although it alone sufficed to excite 
considerable opposition to his pet scheme^ 
and its contradiction of the law as it then 
stood, and as it has since been declared to 
be, was notorious. In that year, Messrs. 
Bernard Boelker, Bdward Patterson, 
Charles C. Beaman, Jr., William M. Ivins, 
William B. Homblower, Frederick Symth, 
Francis N. Bangs, James C. Carter and 
Arthur O. Sedgwick were added to the 
committee. Brief papers by Professor 
D wight on "Servitudes" and by Mr. Car- 
ter on "Oeneral Average" were printed 
and circulated, as well as a brochure by 
Mr. Matthews on "Codification of the 
Common Law." Messrs. Dwight, Carter 
and £varts attended before the Judiciary 
Committee on that year and made most 
able and convincing arguments against 
the bill; at one of these hearings I was 
present, and, as it was my first appearance 
before a committee of the Legislature, I 
well remember my surprise and indigna- 
tion at the indifference with which the 
Committee listened to the most eloquent 
and unanswerable speeches of the leaders 
of our Bar, and then proceeded to vote in 
fAvor of the measure with the greatest 
non-chalance. In estimating the sacrifice 
which these great lawyers, whose time was 
in constant demand, made for the sake of 
their profession, not only should the time 
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consamed in the preparation and presenta- 
tion of their arguments he considered, 
hnt also the disagreeable nature of their 
work in attempting to attract the atten- 
tion of minds^ comparatively untrained or 
wilfally blind, to the defects and absurdi- 
ties, which to a trained jurist were at 
once apparent and appalling. 

The attention of members of the Com- 
mittee of the Bar Association having been 



drawn to a pamphlet of mine, entitled 
^Destruction of our Natural Law by Codi- 
fication," I became a member of the Com- 
mittee, and, as Mr. John M. Scribner, 
who had been acting as secretary of the 
Committee, was compelled to resign on 
account of the demands of his private 
business, I was chosen for that position. 
{Toie continued.) 



NEW YORK LAW SCHOOL. 
Requibemekts fob Admission on and after Ootobbb Ist, 1898. 



The degree of Bachelor of Laws is con- 
ferred in this Law School by the Regents 
of the University of the State of New 
York and by recent resolutions the Board 
of Regents has voted that students enter- 
ing the Law School in October, 1893, or 
in subsequent years as candidates for this 
degree, shall, before commencing their 
law school course, ''have completed a 
general education equivalent to that re- 
quired by the Begents' * academic di- 
ploma."' 

To comply with this rule, applicants for 
admission to the Ijaw School must, there- 
fore, 

A. — Present evidence of having passed 
the prescribed preliminary examination 
for the Regents' ''academic diploma, '^ or 

B. — Present evidence of having received 
a preliminary education, which will be 
accepted as an equivalent of the "acade- 
mic diploma. '' 

A. — Thjb Academic Diploma. 

This diploma is awarded for obtaining 
any 50 counts upon examination in the 
Regents' group of studies, if 14 are the 
preliminary and of the remaining 30, not 
less than six are taken from each of the 
first three groups and six from groups 
4 and 5 combined. (See Regents' Ex- 
aminations Handbook.) 

The following course of study leading 
to an academic diploma has been special- 
ly recommended as a preparation for the 
law student, but is not compulsory. 
Other studies will suffice, if 50 counts be 
obtained. 



Law School Entbakcb Diploma (50 

GOUNTS.) 

14 The 6 Preliminaries. 
2 English, advanced. 
2 English Composition. 
2 Rhetoric. 
4 Latin, first year. 

2 Gsdsar, 4 books. 
4 Algebra. 

3 Plane Geometry. 
2 Physics. 

2 Physical Geography. 

2 Physiology and Hygiene. 

2 English History. 

2 United States History. 

2 Givics. 

2 Economics. 

1 Ethics. 

2 Bookkeeping. 

The six preliminaries here referred to 
are reading, writing, spelling, elementary 
English, arithmetic and geography. 

B. — Equiyalbntb. 

Either of the following equivalents of 
the Kegents' academic diploma will be 
accepted as evidence of preliminary educa- 
tion: 

1. A certificate of having successfully 
completed at least one full year's course 
of study in the collegiate department of 
any college or university, registered by 
the regents as maintaing a satisfactory 
standard. 

2. A certificate of graduation from a 
full academic course in any academy or 
high school or institution of equal grade. 
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registered by the regents as nudntaining a 
satisfactory standard. 

3. A certificate of having passed in a 
registered institution examinations equiv- 
alent to the full collegiate course of the 
freshman year or to a completed three 
years' academic course. 

4. Kegents' pass cards for any 50 counts. 
This allows the candidate to select from 

the entire list of regents' academic studies 
(see Examinations Handbook, 1892, p. 
8-9.) 

5. A certificate of having passed the 
matriculation examinations of any univer- 
sity in Great Britain or Ireland, or of 
having completed a course of study 
accepted as an equivalent therefor. 

6. A certificate of graduation from any 
registered gymnasium in Germany, Aus- 
tria or Kussia. 



7. A certificate of the successful com- 
pletion of a course of five years in a regis- 
tered Italian ginnasio and three yean in 
a liceo. 

8. The bachelor's degree in arts or 
science, or substantial equivalents from 
any registered institution in France or 
Spain. 

9. Any credential from a registered in- 
stitution or from the government in any 
foreign state or country which represent 
the completion of a course of study 
equivalent to graduation from a roistered 
New York high school or academy or 
from a registered Prussian gymnasium. 

N. B. — This is the highest standard of 
preliminary requirements for admission 
yet announced by any Law School in this 
country. 



MOOT COURT; NEW YORK LAW SCHOOL. 

Case No. 8. 



WILLIAMS vs. THE CHARITABLE 

HOSPITAL. 

A chariUble hospital, which derives its funds from 
giants, donations and subscriptions of money, to be used 
for the support, nursing and professional care and at- 
tendance, of its sick and insane patients, is liable in 
damages for ii^nry resulting from the incompetency or 
negligence of its attending surgeon, to one of its patients, 
to whom it gratuiously furnishes food, shelter, warmth, 
bedding, nursing and medical and surgical treatment. 

The defendant is a charitable corpora- 
tion, which derives its funds from grants, 
donations, bequests and subscriptions of 
mone;, to be used for the support and 
maintenance of a general hospital for sick 
and insane persons. On the 9th day of 
December, 1891, the plaintiff fell from a 
bnilding, on which he was at work, and 
his leg was fractured. On the same day 
he was taken to the hospital of the de- 
fendant, and there remained, in one of 
the wards, until Febmary 10, 1892, when 
be voluntarily went away. While in the 
hospital he had gratnitonsly the surgical 
and medical care, attendance and nursing 
which the hospital customarily affords to 
its patients. He occupied a free bed, and 
all the expenses of his medical and surgi- 
cal treatment and nursing, and of his 
shelter, warmth, food, washing and bed- 
ding were borne as a charity by the de- 
fendant. In consequence of the incom- 
petency or negligence of the attending 
Borgeon, the fractured bone was not prop- 
erly set, and the plaintiff was thus ren- 
dered a cripple for life. The surgeon 
who set the bone was one of the regular 
attending surgeons of the hospital, who 



had a good reputation as a surgeon, had 
been selected and appointed to his posi- 
tion after careful inquiry and investiga- 
tion by the managing officers of the de- 
fendant, and had on all previous occasions 
skillfully performed the operations en- 
trusted to him. Upon the trial in the 
court below of this action, brought by the 
plaintiff to recover damages for the in- 
jury occasioned by the improper setting 
of the bone, the judge charged the jury 
that, upon the facts as above stated, the 
plaintiff was not entitled to recover. The 
jury rendered a verdict for the defendant, 
and judgment was entered accordingly. 

Plaintiff, having duly excepted to the 
charge, now appeals to this court. 

DBOISIOK. 

Beeves J. The first question to be con- 
sidered is whether or not the attend- 
ing surgeon was the servant or agent 
of the defendant. He was one of the 
regular attending surgeons of the hos- 
pital, who had been selected and ap- 
pointed to his position by the trustees 
of the defendant The defendant, being 
a corporation, could act in caring for the 
sick and insane, for whose benefit it was 
established and existed, only by means of 
physicians and surgeons selected by itself. 
It had contracted with the plaintiff to 
supply him with shelter, warmth, food, 
washing, bedding, and proper medical and 
surgical attendance until his fractured 
limb was healed, and it used its regular 
attending surgeons as one of the instru- 
mentalities through which it sought to 
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carry ont its part of the contract The 
plaintiff did not, either directly or indi- 
rectly, contract with the snrgeon whose 
negligence caused his permanent lameness; 
but all his dealings were with the defend- 
ant corporation. The snrgeon, then, was 
the servant of the hospital, doing the work 
for it which it had undertaken to do, and 
which it could do only through profes- 
sional services such as his own. If it be 
claimed that there was no contract be- 
tween the hospital and the plaintiff be- 
cause the seiTices rendered were gratu- 
itous, the answer is that the plaintiff, 
relying upon the representations of the 
defendant, changed his position by placing 
himself under its care, and thus estab- 
lished a sufficient consideration for the 
contract, which arose when the ofiFer of 
the defendant was accepted by him. 

Since then the attending surgeon was 
the servant of the defendant, and was act- 
ing within the scope of his employment 
when the injury was inflicted, the plain- 
tiff is, upon the facts proved, entitled to 
recover, unless the defendant is exempted 
from liability by reason of its corporate 
nature or the nature of the business in 
which it is engaged, or the purpose for 
which its funds are collected and held. 
The ordinary corporation, though it serve 
gratuitously, is as amenable to the rule 
respondeat superior as is a natural person. 
(Lannen v. The Albany Gas-light Co., 44 
N. Y. 469.) 

Three diflferent reasons have been pre- 
sented to and by the courts, for which 
exemption from the full operation of that 
rule is claimed for a corporation such as 
the defendant. They are : 1. That it is a 
public, or at least a quasi public, agent ; 
and as such not responsible for the acts of 
its subordinates, whom it has carefully 



selected. 2. That since its purposes are 
charitable, public policy demands that its 
existence as a charity should not be en- 
dangered by such suits as that at bar, and 3. 
That its funds being derived from grants, 
donations, bequests and subscriptions of 
money to be used only for charitable par- 
poses, are trust property which cannot be 
employed for purposes other than those 
for which they were given, and hence 
could not be applied to the satisfaction of 
a judgment obtained in an action like this. 
(Fire Insurance Patrol v. Boyd, 120 Pa. St. 
624; McDonald v. Mass. General Hos- 
pital, 120 Mass. 432.) These three argu- 
ments demand careful consideration. 

1. While the claim that a charitable 
corporation is a public agent, and as such 
not responsible for the torts of its carefully 
selected subordinates, has been made by 
some courts, it has never been much re- 
lied on ; and there are no cases like that 
at bar which have been decided upon that 
ground. The defendant is not organized 
fbr any governmental functions and ex- 
ercises none. While it is, technically, a 
public charity, (Jackson v. Phillips, 14 
Allen, 539), it is not a public corporation. 
While its charitable operations are un- 
doubtedly beneficial to the public, they 
are no more so, either directly or indi- 
rectly, than are the labors of many other 
private corporations, such for example as 
railroad companies, against which the rule 
respondeat superior is rigidly enforced. 
The defendant, therefore, cannot reason- 
ably escape responsibility upon this ground. 
(Glavln V. The Rhode Island Hospital, 12 
R. I., 411, 432.) 

2. The second plea is that public policy 
demands that such beneficent institutions 
as the defendant should not be driven out 
of existence by being compelled to pay 
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damages for injary to patients. If a char- 
itable hospital were to maltreat so many 
patients that its fands were exhausted in 
paying damages, it is submitted with def- 
erence that the public would be better off 
without such an institution. True public 
policy requires that those organizations, 
which have placed in their hands the lives 
and health of indigent persons, should be 
held to a very high degree of responsibil- 
ity, and be made to know that they can- 
Dot escape therefrom merely by proving 
that they have used ordinary care in select- 
ing those who are to practice upon such 
patients. It is certainly not for the best 
interests of the public that a hospital 
which holds itself out to the community 
as ready and able to skillfully care for those 
who need surgical or medical treatment, 
should not be required to see to it that 
ordinary professional skill and care are 
exercised by its employees. Besides, it 
has not properly carried out its charitable 
purpose until it has either bestowed upon 
the patient ordinary skill and care or com- 
pensated him for its failure to do eo. 
That course of action by a hospital, which 
through negligence or incompetency of its 
servants injures a patient whom it has con- 
tracted to cure, and sends him away indi- 
gent, maimed and unremunerated for his 
injary, ought neither to be dignified by 
the name of charity nor allowed to set up 
a plea of public policy in its defense. 
(Olavin v. The Rhode Island Hospital, 
snpra). 

3. Nor should the defendant be relieved 
from liability for the reason that all its 
funds are held in trust. The exemption, 
upon this ground, of charitable corpora- 
tions which have employed ordinary care 
in selecting their servants, is said to be 
"hoary with antiquity" and to prevail 



^' alike in this country and in England.'* 
" To allow damages to be taken from such 
funds,'' said Lord Campbell, ''would be 
contrary to all reason, justice and common 
sense." '' To give damages out of a trust 
fund," said Lord Oottenham, " would not 
be to apply it to those objects which the 
author of the fund had in view, but would 
be to divert it to a completely different 
purpose." '' Damages are to be paid from 
the pocket of a wrongdoer and not out of 
trust funds." Private trustees, it is said, 
cannot apply the trust money in their 
hands toward paying damages for their 
individual torts; and no more can public 
trustees or charitable corporations. (Fire 
Insurance Patrol v. Boyd, 120 Pa. St 624). 
But with all due respect for the great 
weight of authority in its favor, this posi- 
tion in the case at bar cannot be taken by 
this court. Trust funds cannot, as a rule, 
be applied by a trustee to pay damages for 
his own torts, because the rights of the 
cestui-que-truat in those funds are prior to 
and above those of the injured party. The 
designated beneficiary has the first and 
paramount claim upon those funds. But 
who are the cesiuis-que-trustent of a char- 
itable trust ? In a broad sense they are the 
public in general ; but in the limited and 
more proper sense they are those who come 
directly under the ministrations of the 
charitable institution, those who are 
clothed, warmed, fed and cared for by it. 
The plaintiff, then, was one of the cestuis- 
que-trusient of the trust funds held by the 
defendant. He is one of those who have 
the first and paramount claim upon the 
property. It was for his benefit that the 
grants, donations and bequests were made. 
Those who gave the funds did so for the 
purpose of benefitting him and others. 
The trustee that holds those funds has no 
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other means of compensatiug him for the 
injury inflicted. Shall he, then, an in- 
tended beueficiaryy receive injury at the 
hands of the trustee, and not be oompen- 
sated out of the fund intended for his 
benefit? Shall we ignore the rights of 
one eestui-que-trust and not do complete 
justice as to him, in order that we may re- 
serve funds for the benefit of others who 
have not yet oome within the class of 
beneficiaries for whose benefit the prop- 
erty was given ? Neither technical law 
nor sound reasoning would justify such a 
conclusion. Let the plaintiff first receive 
full justice, and then let the defendant 
minister to as many other beneficiaries as 
its remaining funds will permit 

The cases which have exempted chari- 
table corporations from the rule respon- 
deat superior, when the servant inflicting 
the injury has been cai*efully selected, all 
rest directly or indirectly upon the Eng- 
lish cases of Holliday i;. St Leonard's, 11 
G. B. N. S. 192 ; Feoffees of fleriof s Hos- 



pital V. Boss, 12 Gl. & Fin. 507; and Dan- 
can 0. Findlater, 6 GL & Fiu. 894. But 
those cases were substantially, though not 
directly, overruled by Mersey Docks v» 
Oibbs, 11 H. L Gas. 686; and they can- 
not now be said to be the law of England. 
The case of Holliday i^. St Leonards has 
been steadily followed in Mass. (McDonald 
V. Mass. General Hospital, 120 Mass. 432), 
Penn. (Fire Insurance Patrol v. Boyd, 120 
Pa. St 624), Maryland (Perry v. House of 
Itefnge, 68 Md. 20), and by the inferior 
courts of New York. (Van Tassel v. Man- 
hattan Eye and Ear Hospital, 15 N. T. 8. 
620 ; Harris v. The Woman's Hospital, 14 
N. Y. S. 881). But the conclusion to the 
contrary of the Supreme Gourt of Rhode 
Island (Olavin v. Rhode Island Hospital, 
12 R. I. 432), leaving as it does the role 
respondeat superior intact, appears to be 
the more logical and humane. 

Judgment reversed and a new trial or- 
dered. 



RECENT CASES, 



Rule aoainst Pebpstuitibs as Affbgt- 

IKG TBUSTS. 

"Wills and the oonstniction of them do 
more perplex a. man than any other learn- 
iag; and to make a certain construction of 
them this excedit jurisprudentum artum. 
Bat I have learned this good rule, always 
to judge in such cases as near as may be 
and according to rules of law/' (2 Btilst 
130.) Keeping in mind this ''good rule'' 
of Lord Goke's, we find another principle 
equally to be borne in mind and well 
stated by Oray J. in Oreene v, Greene 126 
N. Y. at page 612. ''The present case 
illuBtrates the peculiar character of cases 
inyolying the construction of wills. Each 
case must be determined upon its own 
particular facts and leatures, and former 
precedents are rarely availing in the oflSce 
of construction. The supreme importance 
of giving eflfeet to the last will of the de- 
cedent requires the court to search out 
his intention and to validate his scheme, 
unless to do so would contravene the 
statute. The endeavor is to find a way of 
upholding the will, not of breaking it 
down; and thus in every case the inherent 
purpose if lawf nl, should be effectuated 
through what legal channels of construc- 
tion may be open. Wo should not make 
a new will for the testator, and we need 
not strain to support his testamentary 
plan if the object is unworthy or com- 
mands our just condemnation." 

Turning now to Oray on the "Bule 
against Perpetuities," we find this very 
opposite remark. "The joint effect of 
these two causes (the theory of the re- 
visers as to perpetuities and the arbitrary 



limit of two lives in being) is that in no 
civilised country is the making of a will 
so delicate an operation and so likely to 
fail of success as in New York ." There 
seems to be a strong tendency now in this 
State to construe the provisions of the 
Revised Statutes relating to trusts with 
liberality and the greatest ability has been 
shown in so construing testamentary 
trusts as to bring them within the Bule. 
The elements of a trust created by will 
are well stated in Orooke v. County of 
Kings (97 N. Y. 421) by Pinch J. "The 
statute does not require that it" (the 
trust) "shall be limited as to its duration 
upon the lives of the beneficiaries alone. 
Every such trust has three separate ele- 
ments intertwined closely but capable of 
independent consideration and treatment. 
These are the trust property, the trust 
objects and the trust term. * • • 
The statute against perpetuities deals 
only with the third and last element, 
the duration of the trust. * * * It 
sets up a simple and easy standard by 
which to measure the permitted limit, and 
that is a period extending not more than 
two lives in being at the creation of the 
trust" This analysis is a great help to- 
wards determining the validity of a trust 
and is a departure from the dictum in the 
old case of Downing v. Marshall (23 N. Y. 
366) that a testamentary trust had to be 
limited in duration by the lives of the 
beneficiaries. A novel question of this 
nature lately came before the Court of 
Appeals in the case of Schermerhorn v. 
Getting (131 N. Y. 48) where a trust was 
created whose duration upon one con- 
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tingency was to be different from its 
duration upon another. Peckham J. says: 
''The two lives which govern the duration 
of the trast in one contingency are not 
the same two lives which govern its dara- 
tion in the other. Does this circnnistance 
render the trust void F I do not see why it 
should. In no event is there a suspension 
for more than two lives in being at the 
creation of the trust at d upon any con- 
tingency the trust must terminate upon 
the death of the survivor of two lives in 
being when it was created. * • * I 
have not been able to discover any 
authorities upon this precise point and 
we must therefore rest our decision upon 
the general principle that so long as the 
trust can last but two lives, which two 
shall be the selected ones may be left to 
the happening of a contingency such as 
exists in this case." 

William H. Bbbbs vs. The New York 
Life Insurance Cohpant— Contract 
in the Nature of a Pension for past 
Services voidable — Fiduciary Position — 
Abuse — UUra Vires — Statement of 
Facts. 

Plaintiff until the year 1891 had been 
president of defendant company; he then 
resigned making the following contract 
with the board of trustees on behalf of 
the company, to wit, "that he the plain- 
tiff should receive half his former salary, 
•37,500, during his life agi'eeing in return 
to serve the defendant in an ordinary 
capacity so far as heakh and strength per- 
mitted, to aid its officers and use his best 
efforts for its success and benefit, and not 
to become connected in any form with 
any other company or enter any business 
which should affect or be in competition 



with defendant^ Plaintiff presided dur- 
ing the meeting at which this contract 
was considered and pnt the question, 
though not voting himself. Defendant 
refusing to make the first payment when 
due, this action is brought to recoyer on 
the contract which was held voidable on 
the following grounds: (1). That it was 
in the nature of a pension for past ser- 
vices. (2). That the trustees had no 
power to make a perpetual contract 
terminable only with the life of the one 
employed. This fact alone is fatal to its 
obligatory force. Such a contract would 
take the corporate management out of 
the hands in which it belonged; namely 
from the policy-holders, the real parties 
in interest, and the principle of continued 
control over the officers aud employees, re- 
cognized in the charter and by-laws of the 
defendant would be violated. (It has been 
frequently stated that one set of officers 
has no power to limit the action or tie 
the hands of their successors as regards the 
discharge of subordinates and employees 
thus destroying all discretion in future cor- 
porate action). (3). Abuse of his official 
position, (a) by taking part in the meeting 
in which this contract was entered into 
by putting the resolution to vote and an- 
nouncing the result, (b) by proposing a 
contract with himself he deprived the 
company of the benefit of the advice and 
counsel which he was paid to give. 

As to whether the last clause of the 
contract was in restraint of trade or not 
the judges declined to discuss. 

Van Brunt J. delivered the opinion. 
O'Brien and Lawrence J. J. concurring. 

This decision is extremely satisfactory, 
for while based on no new points of law, 
yet it serves well to illustrate and eluci- 
date several well-known principles. For 
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the case is not one decided on purely tech- 
nical gronnds but on a broad and compre- 
heosive view of the attending cironm- 
stancea. The pith being that present of- 
ficers have no right to control the fntnre 
actions of the company absolutely nor 
grant compensation to one of their num- 
ber for past services. 

Eldriob vs. Atlas S. S. Go. — Appeal 
from judgment in favor of the plaintiff 
for $3y700 rendered by the Supreme 
Gourty general term, 1st department, 
decision affirmed. 

Personal Injuries — Obedience of Or- 
ders — Negligence at Sea and on Land — 
Synopsis — Statement of Facts (charges 
of trial court, testimony, etc.) 

Action of negligence, in that plaintiff, a 
sailor in the employ of defendant upon its 
ship, while operating a winch in obedience 
to orders, had his hand caught, and was 
injured. The ship had three winches, — 
two horiaontal, one (No. 3) diagonal. The 
cogwheels of the horizontal winches were 
oovered, those of No. 3 without cover. 
No. 3 was an old fashioned winch; the 
other two of modem construction. In 
transferring cargo at Aspinwall, plaintiff 
was ordered to operate winch No. 8. He 
Iiad to stand between the winch and the 
house of the ship — a space of 18 inches 
wida He had to operate a valve with his 
right hand and a lever with his left hand. 
There was so much noise that orders were 
gi?en by signals by the officer. The lever 
to be moved by his left hand was on the 
outside of the winch. The plaintiff's tes- 
timony was to the effect that he had to 
reach over the big and small cogwheels to 
take hold of the lever. The defendant's 
testimony was to the effect that he might 



have reached around the winch and seized 
the lever without passing his hand over 
the cogwheels. While watching for orders, 
and at the same time obeying them, the 
plaintiff's fingers, in grasping for the 
lever, came in contact with the cogwheels 
and were crushed. His contention is, if 
the wheels had been covered as the wheels 
of the other winches were, his fingers 
would have been protected. Defendant 
gave testimony tending to show that the 
winch was safe enough if plaintiff had 
been reasonably careful. The trial court 
charged the jury that, if plaintiff entered 
defendant's service knowing that this 
winch had no cover, hie could not recover 
upon that ground; and if his own negli- 
gence in any way contributed to his in- 
jury, he could not recover. The court 
also charged that plaintiff was bound to 
obey all lawful orders of the defendant's 
officers, and for a refusal would have for- 
feited his wages, or been punished. Tes- 
timony was granted to this effect. The 
court also charged that, if the accident 
had happened on land, plaintiff not work- 
ing as a sailor, he oould not recover; but 
left it for the jury to say whether, in view 
of the plaintiff's duty as a sailor, he was 
guilty of negligence. 

Landon J. bases the decision on (1). 
That plaintiff though knowing the winch 
to be dangerous yet was constrained to 
operate it. (2). Assuming the command 
to be unlawful, that would not constitute 
plaintiff's obedience negligence. For im- 
mediate punishment was certain and relief 
remote and in such a dilemma the law 
will not adjudge a mistake of judgment 
to be negligence. 

Follett 0. J., Parker and Haight J. J. 
dissenting. Haight delivering the opinion 
dissents on the following grounds: 
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(1). The winch being open, viaible and 
familiar to the plaintiff he comes under the 
rnle stated in 101 N. T. 620 that the ser- 
yant accepts the service subject to the 
risks incident to it. The machine being 
reasonably safe, the master had a right to 
require the servant to operate it and dis* 
charge or a threat to discharge for refusal 
is not coercion which will render the mas- 
ter liable for injuries resulting from the 
use. (2) The plaintiff was guilty of con- 
tributory negligence in not looking before 
he reached. (3) There was no coarcion or 
threats by the master^ no remonstrance by 
the servant. We cannot assume that he 
would have been punished had he refused 
to obey the order as he was in i>ort and 
could have sought the protection of the 
consuL 

It consequently appears to me that the 
exceptions were well taken and that the 
judgment should be reversed, and a new 
trial ordered, with costs to abide the 
event 

HoYLB vs. HoYLB — Statute of Frauds — 
Note or Memorandum in Writing — 
Will — ^High Court of Justice Chancery 
Division. 

A testator had orally promised to guar- 
antee payment of debts due from his son 
to certain firms. He recited this fact in 
his will and codiciL In the administra- 
tion of the estate, the firm made a claim 
under the guarantee. Held, that the re- 
ference in the will and codicil to the guar^ 
antee was not a '^ note or memorandum in 
writing," within the " Statute of Frauds,'' 
of a promise by the testator to answer for 
the debts of his son, and therefore that 
the testator's estate was not liable. 

Kekewich J. Extracts from the opinion. 



The testator guaranteed the debt and 
agreed to indemnify the partners against 
his son. But the question to be solved is 
whether the testator's estate is under any 
liability, whether he has done that which 
makes him liable. He has recognized his 
guaranty and called it so by his wilL He 
referred again in his oodidl to the recog- 
nition and affirmed it But that cannot 
create a debt nor can such a statement be 
regarded as a gift under a legacy. There 
was a promise made verbally but no pro- 
mise in writing. Such recognition can 
have no effect in establishing a debt 
There being no debt of any kind created, 
no note or promise to answer for the debt, 
default or miscarriage of S. B. Hoyle suf- 
ficiently evidenced to meet the require- 
ments of the " Statute of Frauds," the de- 
fendants are not entitled to rank as 
creditors in respect to any guaranty made 
by the testator. 

In thb Goods of Oeorgb Ashtok — ^Will 
— Construction — Latent Ambiguity — 
Parol Evidence admitted to explain Tes- 
tator's meaning. 

In this case the deceased appointed four 
executors to his will, two of whom he de- 
scribed as ''my nephew Esau A8hton''and 
'' my nephew Gtoorge Ashton," and he had 
both a legitimate and illegitimate nephew 
of the latter name. There wsa no dispute, 
the testator intended to benefit his legiti- 
mate and not his illegitimate nephew, 
and the only question for the oourt was 
whether parol evidence was admissible to 
explain the testator's intention. Jenne J. 

(1) Whether in the word "nephew" 
per SB there is a latent ambiguity which will 
entitle us to inquire whether by that word 
the testator meant his Intimate or ille- 
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gitimate nephew. Upon this the anthori- 
tiea are about equally di Tided. However 
I do not wish to put my decision on this 
point For there is another which seems 
to be stronger. 

(2) In this will the testator has made 
nsa dictionary. If he had done so in 
terms there would have been nothing more 
to Bay, but he seems to hare done it prac- 
tically because he used the word ** nephew^ 
where he clearly meant an illegitimate 
grand-nepheWy and he has also described 
as his ^ niece'' a person who was his ille- 
gitimate niece. He has made his diction- 
ary for us in an ambiguous way, if we are 
entitled to use that dictionary it makes 
the case clear. But are we entitled to use 
it? Although there is a conflict of an- 
thority here, yet there is a clear prepon- 



derance that we may. We can look to 
other parts of the will to see what sense 
the testator put on particular words. Fol- 
lowing ^'In re Joddrell," a case of the 
highest authority, it appears to me clear 
that the testator here gives us his own in- 
terpretation. He has shown that when he 
used the word ** nephew " he meant ille- 
gitimate as well as legitimate nephew, 
therefore when he speaks of his nephew 
George Ash ton he may have meant either — 
there is a latent ambiguity, and parol evi- 
dence may be let in to explain it. But as 
it is admitted that if parol evidence is let 
in, it is shown that George Ashton, the 
legitimate nephew, is the person whom the 
testator intended, I therefore grant pro- 
bate of the will to the applicants. 
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We regret greatly to announce the re- 
signation of Mr. Frederick Melvin Brown 
from the editorial board of Thb Coun- 
8BLL0B, on account of serious illness. 

The yacancy created by this resignation 
has been filled by the election of Mr. 
Erskine Hewitt^ whose appointment to 
the board we take pleasure in announcing. 

Thb spirit of friendly interest with 
which 'J'hb Counsellor has been re- 
ceived, both by the undergraduates and 
members of the Bar, is truly gratifying to 
the paper's guardians. We trust, how- 
ever, that this bond of union — so far as 
the student body is concerned— may de- 



velope more metalic qualities. Words of 
approbation are charming: the ring of 
monetary encouragement is quite aa es^ 
sential. We know that lawyers, if not al- 
ways ready, are willing and glad to con- 
tribute to the suooess of the journal, and 
again we would remind them that in al- 
most any number we could make room for 
a good legal article. Moreover, with an 
eye to the future, we would suggest to 
such members of the Junior Glass as de- 
sire personal experience in a modest field 
of legal journalism that the lists are now 
open. 

Whebb shall we locate? Next to the 
knowledge of the law there is no factor in 
the career of a young lawyer of as great 
importance as the correct answer to this 
question. Like Hercules of old the young 
American lawyer stands at the f orking- 
roads, hesitating whither to go and in 
doubt where lies the road to success. The 
problem is the more difficult as its correct 
solution requires not only a thorongh 
knowledge of the present condition, but 
also a proper estimate of the future 
growth of our country. Shall it be in the 
East, in this great metropolis, — this money- 
center of the country, this hot-bed of 
litigation, — with its many tempting prises 
and its 10,000 lawyers all eagerly oom- 
peting for them? Or shall it be in the 
rising '' New South'' destined to a future 
of unparalleled prosperity. Or again shall 
he follow the finger of Horace Greeley as 
it points to the prairies, the Great Lakes, 
the growing cities, the inexhaustible re- 
sources of the Great West? 

The average New Yorker is never happy 
away from his city, and it is hardly put- 
ting it too strongly to say that once a 
New Yorker always a New Yorker. As 
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the Londoner looks with rather a disdain- 
fal smile upon New York; so the New 
Yorker is apt to treat the rest of the 
country with an easy indiflerenoe. He 
would rather stanre here than earn a 
lirelihood away from his dear Broadway: 
'^Rather fifty years of Europe than a 
cycle of Cathay/' Jn the case of the 
young man fortunate enough to hare 
friends and influence here^ the problem of 
location soWes itself. The metropolis is 
his sphere and with a reasonable amount 
diligence he is boand to succeed. But 
the young man who stands alone, without 
money or influence^ — or as slang forcibly 
pats it without a * * pull/' has many years 
of uphill work, of merely clerical drudgery 
before him. His living expenses for years 
to come are inversely proportional to the 
smallness of his income. Advance is slow, 
for New Yorkers are notoriously conserva- 
tive. Old commnnities as a rule have lit- 
tle confidence in young men, while new 
commnnities are dependent upon them 
and are built by their enterprise. The 
rub lies in getting the first foot-hold, that 
preliminary requiring infinite patience 
snd unremitting labor. Once a foot-hold 
gained and the rest of the climb seems 
comparatively easy. 

Though there is more passion, more 
rivalry in the struggle of life, yet the very 
"Btorm and stress '^ of the competition 
give success additional zest Success in 
New York is a success par exe0U$nc$, it 
lias prizes in store that are more glitter- 
ing and tempting than anywhere else in 
the land. Life is fuller and intenser, the 
opportunities greater and litigation on a 
larger scale. The successful lawyer has 
charge of vast interests and directs the 
most extensive enterprises; he commands 
princely retainers, he is infinential in 



pnblic afiEairs, honored by lawyer and rea- 
pected by layman, and above all is as 
absolutely independent as mortal man 
can be. 

The development of the West is match- 
less in the history of the world. Where 
but fifty years before was wilderness, 
there are now great cities and prosperous 
manufacturing towns. One fact will strik- 
ingly illustrate this growth: The lake- 
shipping of Chicago alone, says Justice 
Field of the U. S. Supreme Court in the 
Ohicago Lake-front case, equals that of 
New York and Boston combined. And 
yet young men who have gone West are 
returning East by the score full of tales 
of woe and disappointed hopes. We hear 
them say that the West is overdone and 
that the professions, especially that of the 
law, are overcrowded. This is nudoubted- 
ly true to-day and the reasons are appar- 
ent. Most of the Western cities are going 
through a period of stagnation consequent 
upon their *^boom" so-oalled, which is 
nothing more than a period of over- 
speoulation and overstimulation. Cities 
have been laid out aind plotted miles be- 
yond their limits, and twenty-story build- 
ings have been erected, where five stories 
would have satisfied the demand for 
years to come. The growth of many 
Western cities has been much like that of 
some boys, who seem to shoot np before 
your very eyes from puny dwar& into 
long, lank, awkward six-footers; but 
gradually their chests and shoulders 
broaden and finally they expand into well- 
proportioned men. Western cities having 
passed the '^shooting up" period are now 
in the expanding stage and since their de- 
velopment is slow compared with their 
phenomenal rise they seem to stagnate. 

Nevertheless it is still true that success 
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is sooner and more easily attained in the 
West than in the East. With some abili- 
ty and push the earning of a competence 
is not difficulty nor are the expenses of 
living as large as they are here. Competi- 
tion is less intense, but this perhaps for 
the reason that litigation is on a much 
smaller scale. A young man has earlier 
opportunities of distinguishing himself 
and of preying his metal; his clients are 
generally young men, and they haye more 
confidence in him than old men would 
haye. In short, the salient features of a 
New York lawyer's existence seem to be a 
restless, neyer-ceasing activity, rewarded 
IjAte in life by most gratifying returns; 
while his Western brother's life is quieter 
and less active, though his efforts are 
often crowned with a modest success very 
early in his career. 



THE EARLY DAYS OF LLOYDS. 

In the early history of most institutions, 
of sufficient age to have an early history, 
there is usaally some name intimately as- 
sociated with their infancy handed down 
by immemorial tradition. This hand of 
tradition h^ two methods of dealing with 
such relics of the past, — sometimes it 
adorns them with many a strange legend 
which would often be strangest of all to 
the worthy of whom it is told ; but some- 
times it works subtraction rather than 
addition, and finally nothing is left in the 
ears of the people but a name, associated 
with no personality, and suggesting an 
idea rather than an individual. Of this 
latter class is the name of <' Lloyds," 
familiar to all who ''go down upon the 
sea in ships," to all who deal with 
these, and to all who try to study the le- 
gal effect of such dealings. But when we 



hear of Lloyds which do we think of, a 
modern form of marine insurance, or the 
proprietor of a bustling ooffee house in the 
days of good Queen Anne, and of her pre- 
decessors upon the British throne ? 

For some thirty years the new Turkish 
drink, known at first as '' Kauphy," had 
been adding its stimulating share to the 
various excitement which kept the Eng- 
lish metropolis in a turmoil. So popular 
had the coffee-houses become, and so fer- 
tile a field for political discussion and 
consequent disturbance, that Charles II. 
had closed them for a time by royal edict. 
This was promptly appealed against, and 
the judges held ' ' that the retailing of coffee 
might be an innocent trade, but as it was 
used to nourish sedition, spread lies, and 
scandalize great men, it might also be a 
common nuisance." Then the coffee- 
houses were allowed to be reopened, on 
strict conditions that their masters should 
permit the uttering of no " false and scan- 
dalous reports against the Government or 
the Ministers thereof." Thus debarred in 
great measure from talking politics, the 
frequenters of the coffee-houses turned 
their attention to the less dangerous sub- 
ject of shop, and much of the business of 
the town was transacted around their 
tables. 

Naturally enough, particular establish- 
ments became the recognized headquar- 
ters of various branches of business, and 
there were several in which men of the 
sea, being gentlemen of considerable lei- 
sure when upon land, congregated in great 
numbers, spun their yams, and drove their 
bargains with shipowners, merchants, and 
What is especially to our present purpose, 
underwriters, who in those days did busi- 
ness individually, and risked each man 
his hundred pounds or so. One of the 
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coffee-hoases bo frequented was handily 
located upon Tower street, ** a great tho- 
ronghfare to and from Wapping, the 
Tower, St. Katharines, and those parts 
bordering upon the Thames, replenished 
with seafaring persons," and kept by a 
Mr. Edward Lloyd, whose name first ap- 
pears in a notice in the London OazeiiOj 
February 18-21, 1688, where an unfortu- 
nate who has been relieved of five silver 
watches advertises for their return or no- 
tice of them, to give at this place of resort 
Many similar notices follow, especially of 
daves runaway from ship captains, show- 
ing how large a proportion of Mr. Lloyd's 
castomers they formed. About 1692 this 
Mr. Uoyd, who had probably prospered, 
moved from Tower street to Lombard 
street, the great commercial centre of the 
town close by the Post-office and the Boyal 
Exchange. Then began one of the great 
features of his place, the auction sale of 
ships and their furniture ''by Inch of 
Candle," whatever that process may have 
been. 

A few years later, in 1696, the successful 
'^ coffee-man" showed the enterprise to 
which his success was due still more 
markedly, by starting a newspaper — 
Lloyd^s IfetoSf which under its later name 
of UoycTs List J is still published, second 
in age as a periodical only to the London 
OazeitB itself. It was a dangerous experi- 
ment, for political news could only be 
published by special license from the 
Crown, the Government evidently fearing 
that any comment would be unfavorable, 
and any criticism destructive. Besides, it 
would have interfered with the monopoly 
which the Oazeiie enjoyed, and the placid 
official dullness of its course. The news 
came out through Oovemment filters, and 
in a very meager stream, and the word of 



mouth gossip of the coffee-houses, now no 
longer under official censorship, supplied 
the lack. 

But Mr. Lloyd was prudent as well as 
energetic, and confined himself largely to 
foreign news and shipping intelligence, to 
which the most captious government could 
not object Another attraction of this 
journal was that a special edition was 
printed announced in this wise — ''AH 
Gentlemen Merchants or others who are 
desirous to have this news in a whole sheet 
of paper (two leaves instead of one) for to 
write their own private concerns in or 
other intelligence for the country, may be 
supplied with them, done upon very good 
paper, for a penny a sheet, at Lloyd's 
coffee-house in Lombard streef Very 
convenient it must have been to have 
newspaper and note book in one. Three 
times a week the paper appeared, until 
February 23d, 1697| when an allusion to 
the receipt by the House of Lords of a 
petition from the Quakers brought down 
the wrath of those in high place, and Mr. 
Lloyd was ordered to correct his alleged 
false statement. Whether he was unwil- 
ling to be dictated to, or afraid of further 
trouble, or what, does not appear, but the 
paper instantly suspended publication^ 
and after a life of six months lapsed into 
a dormant state for thirty years. 

Its proprietor did not however, and his 
general business continued to thrive; auc- 
tions were held in increasing numbers, 
and the latest news was still furnished, 
but in manuscript letters, for the pen was 
freer than the press. Then came the 
South Sea Bubble, and all England was 
turned into a mammoth gambling house. 
Everything was speculated in, and insur- 
ance not the least of all. Companies were 
started to do everything, possible and im- 
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possible^ but always to extract money from 
the confiding public. There was an ** In- 
surance from death by drinking Oeneya/' 
and an " Assurance of Female Chastity/' 
and wager policies on all manner of eyents, 
public and priyate, were made and quoted 
like racing odds. Out of this maelstrom 
finally arose, after tireless wire-pulling 
and bribery so wholesale that it boldly 
assumed the form of an undisguised bar- 
gain with the State, the two great com- 
panies of the '' Boyal Exchange'' and the 
'' London Assurance," yested with the 
absolute monopoly of underwriting ma- 
rine policies as corporations. 

This snuflTed out completely the yarious 
skyrocket companies, and left eyerything 
outside of the two giants in the hands of 
indiyidual underwriters. The same coftee- 
house was still a place of meeting, and 
we catch glimpses of its prosperity in the 
Toiler and the Spedaior. 

In about 1726 another yenture into 
journalism was made, and LlofftPs Jiews 
reappeared as LloycPi List, bearing inter- 
nal eyidence of the same energetic hand, 
and deyoted principally to shipping and 
commercial news and extracts from ** Flam- 
strad's Oorreot Time-table." Soon quietly 
and without a sign Edward Lloyd himself 
drops firom yiew, and there appears a new 
name upon the scenes — '^ Mr. Baker, mas- 



ter of Lloyd's coflTee-house in Lombard 
street" How long Lloyd li^ed, and how 
he departed, no one seems to know or care, 
but his name has been left, atre perenniuSf 
and better known than that of greater 
men. 

So the place thriyed, but the gambling 
mania was not yet oyer, and Lloyd's, sad 
to relate, was a hot-bed of it Policies on 
close elections and on the liyes of public 
men reported dangerously ill were quoted 
at ridiculous premiums, and the more 
staid and sedate business men were scan- 
dalized. Beform by proclamation was 
first tried, but unsucoessfully, then an 
association was formed to regulate insur- 
ance matters and establish standards. The 
reform party secured the journal, and for 
a while it ran under the name of the New 
Lloyd's List. Soon the word *' New" was 
dropped. Then came two moyes in quick 
succession, first to Pope's Head Alley and 
then to Boyal Exchange, where the asso- 
ciation of underwriters firmly established 
itself, and took sweet reyenge upon the 
Ooyemment by furnishing it with news 
far more recent and accurate than it could 
obtain. The rules of the association be- 
came settled, the days of ** standard poli- 
cies" came, ** Lloyd's*' as a modem institu- 
tion was fiurly on its feet» and the old days 
of Lloyd's were oyer. 
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Tok by thdr mmam and my peopto Iot» to hKf it 
«K nd vhat will y« do in the and tkeraof ?" 

Snob are the terrible worda of a irne 
bill found agamtt the Hebrew nation in 
tDdent times. An indiotaient» equally 
terrible and equally true, will at no die- 
taut day be drawn against our own State 
of New York, if oertain influenoeSy now 
in triumpbant sway, sball not be sub- 
jugated and replaced by nobler ones. 

An indqwndeut judioiaryi recruited from 
an upright, law abiding bar is the main 
bulwark against anarchy and ruin. So 
long as it ezistSi the State is safe. Impair 
the independence of your Judges and in 
time their uprightness will be gone. De- 
stroy <their uprightness and in time they 
will judge falsely. Allow your judges to 
judge falsely, and your politicians will 
bear rule by their means; and if the peo- 
ple loTC to have it so, what will they do in 
the end thereof? We have heard in this 
State within a year a judgment in an elec- 



tion case rendered in our court of last re- 
sort, unanimously, without regard to par- 
ty lines. We have witnessed the leading 
officials in the State, deliberately refusing 
to bow to that judgment, contemptuously 
doing what it directed them not to do. 
We have beheld them go unpunished. We 
hare seen one of them rewarded for the 
act by an appointment to a seat in the 
fery court which he had set at naught 
If politicians are allowed to defy courts 
with impunity, how long will it be before 
judges recognise politicians rather than 
the people as the real source of power? If 
the politicians are allowed to usurp the 
power of placing judges on the bench aa a 
reward for obedience to their commands, 
how long will it be before the judges will 
judge falsely in order that the politicians 
who placed them there may bear rule by 
their means? The politicians are the worst 
enemies of law and order in this country, 
because they commit wrongs as makers of 
law and defenders of ordpr. The State is 
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woanded in the house of its f rienda Thoj 
moBt be ruled or the people will be rained. 
Of one thing at least we mast make oer- 
tain, that their pemioiona inflnenoe shall 
not be allowed to contaminate onr ooorts. 
That they hare entirely too mnoh to do 
with the election of oar judges in all parts 
of the land is whispered on every dde. A 
leading member of the bar in the State of 

{not New York) says : •* WheneTer 

there is a question np for decision in onr 
State Supreme Court that hsis anything 
to do with politics, the party leaders go 
right in to the consulation room and tell 
the judges how they want it decided. 
I know wh$r$o/ 1 9pMkJ* Last winter a 
leader in Tammany Hall sent a message 
to a judge to the effect that he would like 
a certain case against a certain corpora- 
tion decided in a certain way, ''for the 
good of the par^.** (To the credit of the 
judge, be it added an independent answer 
was returned.) 

The same leader issued a mandate to 
the Oourt of Common Pleas to discharge 
its efBdent dark and appoint as clerk a 
political henchman of his own, threaten- 
ing to abolish the court in case of refusal; 
the oourt had the courage to disobey this 
decree, whereupon he ordered a bill to be 
introduced in the legislature for the 
abolishment of the court— -whether the bill 
was intended to hang in successiTe legis- 
latures as a threat, or to be carried through 
as a punishment cannot now be told, be- 
cause the death of the incumbent reUeTcd 
the situation. It is said by knowing ones 
that not all judges bear themsel?es so 
manftally. The fsct remains that pressure 
is attempted. 

When then in a great State like New 
fork, it happens thai the decisions of her 
courts are deliberately disobeyed by law- 



yers who piostitate law to poliUcs^ when a 
conspirator against the law is by the in- 
fluence of his political master appointed 
to a seat on the bench where he is to de- 
clare the law, the time has arrived when 
suspicions as to the sinister inflnenco of 
politics upon jndidal decidons must be 
brought out of the darkness ofwhisper- 
\nfH into the light of open discussion. The 
search light of intense public gaaemut 
be turned upon any system of administer- 
ing justice under whfadi sodi things 
flourish. 

Now it chances that in the veory State 
where conqiifaoies by lawyers againat the 
court were sncoessfnlly carried out, with- 
out punishment and with reward, there 
has been for some yeais a wide-sprsad dia> 
eussion as to a rsoigaaiiation of its courts. 
The immediate oocasfon has been the 
necessity of relieving an oveiburdened 
Court cf Appeals from an ever growing 
calendar of causes with which it cannot 
keep pace. No dissatisfaction has been 
felt with the conrt itself. Indeed, the 
fsct that suitors have reeoMed to it in 
such laig^ numbers for redress against the 
lower courts ia the etrongest testimony to 
the ability, industry, uprightness and 
impartiality with which it does its duty aa 
a court of last reaort Its decisions are 
quoted with respect and relied upon with 
confidence. It is because it has done 
justice that the dtiaens of New York tax 
it beyond its endurance. Two plan^ and 
only two so far, have been presented for 
its relieC Onais to decrease the number 
of cases on its calendar by restricting the 
right to appeal; the other is to increase 
the working power of the oourt by doubl- 
ing the number of its judges. When 
against the former is uiged the weighty 
objection that the cure it gives for enora 
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ii to m$k» them inovmble by the aboU* 
tkm of the tnitor'f right of vedreiBy itt 
•dTooatn reply with the airy a«ertioii 
that the eaitor haa no right of appeal, 
that aU that the State ie boand to giye 
him ia a trial, and if the State in a few 
ohoien oaeee deigna to throw in a right 
of appeal, let the happy litigant rejoioe, 
whoee oaaae ohanoea to fall witliin the 
liTored daaa, but let not the ezolnded one 
gramUe^ for no right of hia haa been in- 
Tided. When againat the other propoaal 
ia niged the aeriona objection, that a 
hydra-headed oonrt haa neyer been a 
afarong oonrt, becanae the aenae of in- 
difidnal reaponaibility for ita deoiaiona ia 
weakened, the foroe aod oontinnity of the 
oonrt impaired, the confldenoe of the 
oommunity in the oorreotoeaa of ita de» 
daiona leaaened, ita ad?ooatea make the 
aprightly njotnder that if the firat plan ia 
Rjeotad, thia mnat be adopted, for there 
ia no other. Ia there none? Can the 
labora of onr appellate jndgea be deoieaaed 
in no other way than by arbitrarily ont- 
ting off the length of the calendar, or in- 
jadioioiialy adding to the length of the 
bendiP 

The lemediea for permanent onrea of 
diieaaea are thoae which allay their oanaea. 
If it ia deaired to force a aWollen foot into 
ita ahoe, there may be anoflier way than 
to cat down the foot or atretoh the ahoe 
to weakneaa. Look fur the oaoaea of the 
*^i^og; g^fc ^ o' them, and the ahoe 
may go eaaily on. So with a congeated 
appellate calendar. Searoh for the origin 
of the congeation and apply the vamediea 
at the point where the trouble Ugini. 
When a oonrt of laat reeort girea general 
Mtiafkotion, aa doea the Conrt of Appeala 
of New York, ite portala are anre to be 
thronged by aggrieTcd anitora. ** Aggrieved 



mAtoxM," doea not the woid aggrieved, writ 
large in erery appeal bond, tell the 
atory, ia it not a aign peat, a beacon 
light, to gnide na in the aearoh P The 
''aggrieved aaitor* reaorte with aatiafao- 
tion to the Oonrt of Appeala becanae of 
diaaatiafketion with the Conrto below. The 
greater the content with deciaiona of the 
conrt of laat reaort, and the more wide- 
apread the diaoontent with conrte of firat 
reaort, the heavier will be the oalendan 
of the former with appeala from the latter. 
A long appellate calendar ia evidence that 
the deoiaiona in the lower oonrto do not 
command aaaent aa correct expoaitiona of 
law. How ia it poaaible to believe them 
to be correot expoaitiona of the law when, 
there are a doien General Terma through* 
out the Stete, of equal authority, engaged 
in pouring out conlliottng dedaiona, no 
one of them being willing to accept the 
deoiaiona of any other in pre&renoe to ite 
own viewaP If co-ordinate oonrto will not 
take each other'a deciaiona aa aonnd, why 
ahonld the lawyera or their defoated diente 
do to P The attitade which many of the 
bar teke towarda the Oeneral Terma ia 
well exemplified by a ramark made to the 
wri tor by a lawyer who ia known aa a meet 
indefotigable appellant to the Court of 
Appeala; on being aaked why he invaria* 
bly appealed from adverae deoiaiona, hia 
reply waa, *'Why ahonld I not q>peal 
fh>m the deoiaiona of men who do not 
know any more law than I doP^ Thia ia 
not ateted in diaparagement of our Gen- 
eral Terma. It ia given aa a aigniflcant re- 
mark, worthy of being pondmd over be* 
cauae it expreaaea forcibly, if not reqwot- 
fnlly, the bar'a nnwillingneaa to bow to 
Oeneral Term dedaiona. Whether thia 
apirit ia due to ahort-cominga of jndgea 
or to egotiam of lawyera ia immaterial. 
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becanae whatever ite own oanfle, it is in 
turn prodnotiTe of appeala. 

In sach a tUte of aflSurSi to make the 
jadges of the eonrt aboye appioadmate in 
D amber to that of the judges below is 
simply to inorease the Babel of Yoioes, 
without bringing about either oertainty or 
reliet On the other hand, to depriTO the 
suitor of redress against an erroneous 
judgment^ by taking ftom him his right 
to get it on appeal, is to bring about the 
situation described by the prophet: 

'^Judgment is turned away backward, 
and justice standeth afar olt» for truth is 
fallen in the streets, and equity cannot 
enter.'' 

Let the axe be laid at thereof of the 
tree. When a suitor invokes the court of 
first resort, he complains of a neighbor. 
When he iuTokes the court of last resort, 
he complains of a court We are thus 
brought to an inrestigation of the latter 
complaints and their causes. The grounds 
of an appellant's grisTance must be either 
real, fancied or assumed. If real, the 
error should be redreised, for the oitisen 
gives his aUegianoe to the State in return 
for her protection, and if she does not 
give him that protection by a proper 
administration of justice in her oourts of 
first resort, she should not turn judgment 
away backward, nor let justice stand afar 
off. The appeHant^s grievance may exist 
only in his hskisj. Still, to him who 
is ib earnest, the chance diould be given 
to ascertain whether be or the court be- 
low is mistaken. But he may only as- 
sume an aggrieved air for purposes of de- 
lay. Short shrift, should be made with 
him, by heavy penalties for frivolous 
appeahk 

Now, if an examination is to be made 
into the causes of the mistakes committed 



in the courts below, it is obvious iliat flie 
first thing to be done is to take reokmdng 
of the individuals who make them. The 
pessons who are engaged in trials are the 
parties^ the witnesses, the lawyer% the 
jurors, the judges. With the errors of 
parties and witnesses we, of course, have 
nothing to do. When they correct their 
mistakes, or stop their misdoings, the 
millenium wiU come and there will be no 
more need for oourts. But will any one 
aver that nothing can be done to le ss e n 
the number of errors of juriea^ of ad- 
vocates, of judges?' The question does 
not concern any of these as individnals. 
The thing to be considered is the system, 
which puts jurors in the box, lawyers at 
the bar, judges on the bench. Is our 
system as good as we can make it P Who 
will answer that question in the aiBrm- 
ativeP 

Take our jury system. In the cities of 
New York and Brooklyn, from whence 
the miyority of appeals go to Albany, too 
many intelligent men escape from jury 
duty. The Commissioner of Jurors in 
New York is usually a proftssional poli* 
tician, with about as much idea of the 
duties and requirements of his oiBce as a 
Comanche Indfam. The courts should be 
invested with the power of appointment 
to and removal from this highly important 
position. The jury Ust should be made 
up firom the whole body of citixens. An 
intelligent jury means a jury composed of 
men from all classes and occupations, 
bringing to the box the widest diversiiy 
of experience and training in various 
walks of life. The list should be a secret 
list, to which no politician, or tax officer, 
or any man other than the judges, should 
have access. When so many substantial 
citixens skulk fix>m jury duty, the burden 
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Mb hMTily upon tihoie whose ialloeiioe 
or pone ara not saffloieni to enable them 
to eaoape. The legidatnie hu fitTored en* 
tirely too many olaiiee of dtliene with 
exemptiona firon jnty dntj. If more men 
were made to terrBf eaoh ooold be allowed 
to aeket the time of year meet oonTenient 
tohimeelf. MoreoTer onr judges eeem to 
haTo foigotten that there is another way 
than by line to oompel the reoaldtrant 
dtiaen to perform jary duty. The liabili- 
ty to a fine is a snffloient impellent to 
men of moderate means^ bnt fines are 
nothing to wealthy men^ and they cheer- 
fblly take punishment by fine. Their 
emmon of their dnties should be prevent- 
ed by attachment rather than punished 
by line. Chief Jnstioe Bhaw applied that 
remedy to the merbhant prinee of Boston^ 
Abbott Lawrence, refusing to reoeiTe an 
esumse of pressing businem sent by letter 
acoompanied by a cheque fiur tSOO as an 
aatioipated fine ; an attaohment was is- 
tamd, exeontedy and Mr. Lawrence took 
hia seat in the box with the rebuke flrom 
flie Ohiet Justice, that as he owed all his 
weaMh to the protection of the law, he 
was under a greater obligation than lem 
wealthy dtiaens to make a return for that 
protection by performing his duty as a 
jnrymaa. To the credit of them both, 
thia Inmdent did not seter the ties of 
Mandship existing between them* Will 
any one dare to say that our princes of 
Wan Street and Fifth Atenue are able to 
•▼ade jury duty because our judges are 
wanting in moral courageP Let us be- 
Uare that the remedy has been forgotten, 
or, that their names hare been left oft the 
jury lists through bribery of political 
underlings. 

It is needlem to spend time in pointing 
out thcTarioui ways In which our jury 



system could be improyed. The first 
tiling to be done is to take the office out 
<rf politics and let our judges put it in the 
hands of some onc^ wboeeaim it will be to 
get men flrom all dasses in the com« 
munitj into the box without fear or 
lk?or. 

Tske the lawyers at the bar. Does cur 
sjrstem tend to bring into court trained 
men to try eausesP Lawyers make mis* 
takes in the preeentment of csses> whidi 
it were too much to say cannot be lessen- 
ed in number. The system Is at lliult. 
Office work unfits a man for court work, 
e?en as court work unfits a man for office 
work. The great majority <rf the men, 
who haTC causss on the odendars, do not 
try as many as a doien a year. This sure- 
ly does not afford enough experience to 
fit fliem fi>r this important branch of 
their cdling. The man who has a ^gen- 
erd practice^ must follow both branches, 
court and office practice^ for his causes 
will not often admit of the employ* 
ment of leading counsel <m large re- 
tdnerSi nor, on the other hand, can he 
afford to reject any work which his 
client may bring hinL The result is 
apparent in a lack of preparatioa for 
trials, an absence of experience in pre- 
sentiug a dient^s case to a court and jury, 
of which our judges so often and so jusUy 
complain. They say, and say truly, that they 
are not dded by counsel as much as they 
should be. Time is often needlesdy wasted 
by men painftilly reading their brieft at 
Generd Term, or their affidarits at Cham- 
bers. The ind>ility of so many lawyer^ 
whcee office wprk crowds thdr court work, 
to make adequate preparation in order to 
get out the fiusts of a cause^ at trid, on 
qppeal, or at Chambers, or collate the de- 
cidons, is not only a matter of com] 
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by the judges, but algo a prolific aource of 
mistakes by the jadges, — ^if for no other 
reason than that time is thrown away 
which the judges feel they mast make ap, 
by haste of mind and body, of brain and 
tongne, which is destrnotive of aoooraqy 
in reasoning and correctness in pronoonoe- 
ment The feeling on the part of a jndg^ 
that counsel, when presenting his case, is 
not going to be of much nse to the judge, 
results in inattention on the judge's part, 
which, howeyer excusable, is bad in the 
general outcome. In fact, the hurry and 
rush with which the business of the courts 
in New York City Is done, is a great fiEwtor 
in producing the mistakes there made. Of 
course, the English system of a distino* 
tion in law between attorney and barris- 
ter is not the remedy for this state of 
aflhirs. It is nn-American, to say nothing 
more. But surely a s^t of rules dould be 
devised by the bench and the bar which 
would enable the office lawyer to get re- 
lief at no great cost from the necessity .of 
trying his own causes, and so throw the 
bulk of the work in trials and appeals 
into the hands of more experienced men, 
and yet leare unrestricted the right of any 
lawyer to try causes if it pleases him so to 
do. In the theatrical world, the actor has 
an understudy ready to take his part 
when he cannot go on. In the legal world 
of London, junior counsel go on with a 
trial when their leader is engaged else- 
where. But at our bar doaeus of oases 
are passed ereryday because counsel is 
engaged in other trials, and it is not an 
uncommon thing for half-a-doaen cases in 
different parts of the various courts to be 
passed from day to day on account of the 
engagement of a single man. If a rule 
were adopted that no engagement of coun- 
sel except in the Court of Appeals would 



be recognised, one of the reanlts wonld be 
that a larger number c^ men at the bar 
wonld get into trials; yoonger nten woaM 
thus gain experience and so there would 
be men ready to try causes of lew ins- 
portanoe for small fees. 

Lastly, take the judges on the bench. 
This is a delicate subject It is one thing 
to print in a brief, for nse in the Court ci 
Appeals a complaint, that the court bdov 
committed errors. It is another thing to 
print the same statement in a magasine. 
But if a court does oommit errors, then 
is no want of respect in making an at- 
tempt to discover whether their number 
can be diminished. If the average excel- 
lence of men in the box can be improved, 
and of the men at the bar as well, may we 
not be allowed to inquire whether that of 
the men on the bench can be bettered 
also? 

Our judges are indeed overworked. No 
set of men anywhere are more industrioaa 
or actuated by greater aeal to keep up 
with their calendars. Additions are made 
to the^ number of the judges but without 
avaiL One reason is that our methods of 
doing business are defective. For example, 
the old manner of entering orders as of 
course, of referring to lawyers of standing 
the power of granting provisional rem- 
edies, has been done away with, and the 
time of our judges at chambers is taken 
up with routine work from which they 
might just as well be spared. If refereee 
are appointed to hear causes, why should 
they not be appointed to hear motions ? 
Why should not a lawyer be appointed as 
a clerk to settle the language of ordettP 
The reduction of a decision of a judge 
into an order has almost become a science. 
Much time could be saved if the court 
itself thJrough its own clerk should turn 
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Hi own deeUons into itt om ordAci. 

(Lftvjen ara reqniitd to do entinly too 

raiioh of the okiioal work of the ooart) 

When A oakndar of jury ommo gets dof- 

ged bj ft long eim, why ihonld not re- 

ftreei^ ^pointed on oonaent, be allowed 

to at in aome of the nnooonpied oonrt 

noma and tryeansee with jaHeaF Bat 

these aoggeitiona do not go to the root of 

the matter. Here ae before^ it ie the eye- 

tnn that pnti onr jodgea on the benoh» 

that moat be examined. Breiy one Imowa 

what the syrtem ia in theie latter days— 

and what it ia not It ia not one whose 

tendenoy in the long mn will reanlt in 

xaiaing the aTorage ezoeDenoe of the 

benob. No thonghtftil man will amert 

that a afitem ia good whioh tazee jndioial 

eaodidatea laige aomi of money aa eondi* 

tiona for reoeiTing nominationi^ and whioh 

reqniree aqnrante for jndioial honoia to 

ooort the IhTor of a leader of politioal 

ootaort% whose only bond ofnnion ie the 

deaiia for offloe. Independent, npright 

mm may get npon the benoh nnder anoh 

ooiidttioii% haTe done so^ are thers now; 

bat their number will grow lem aa the 

yann grow on. The politioiansi who haTe 

heretofore oontented themeehee with en- 

demfon to bring inflnenoe to bear on the 

eoarte leoretly, have learned, from their 

•jqperienoe of hist year, that they may now 

with impunity defy the' oonrta openly. 

Thejr will not be slow to profit by that 

leaaon. They will be bent on repeating 

the experiment of putting on the benoh 

naen, who dare not oppoee their wilL 

It eannot be neoessaiy to indolge in any 
argument upon suoh a topia If the peo- 
ple lofo to hare it eo, the people most 
anillBr. But the people do not lore to 
hnre it aa They want their State judgee 
to be aa independent as are their national 



Judgee. If there is anything iuatruotiTa 
in the jndioial hiatoiy of Ada oountiyt it 
ia the Ihot that, after a grsat eiTil war, the 
SttprsoM Oonrt ot the nation unflinohing* 
ly dedared to be unoonatitutional muoh 
of the rsconstruotiTe legislation put upon 
the national statute book by the pariy to 
whioh moot of the judgpa belonged. No 
one doubts but that thia waa due to those 
judges being in their esats for lifej and 
thoroughly independent of the men who 
put fliem there. If truth ia not to fall in 
the streets, if equity is not to stand afar 
oft, the judieiary must be plaoed beyond 
the reaoh of the appointing power. In 
England the power of q>pointment to 
judicial station is in the King nominally, in 
the party leader really; and Bngland had 
to make her judgee independmt of the 
orown and of the party leader by giving 
them their places for life. With us that 
power is in the people nominally, in the 
party boss really; and we also are ffiscoTer- 
ing fliat our judgee must be made In- 
dependent of both. 

It doee not necessarily follow, howefer, 
that the people must surrender the right 
of electing their judges. It is one thing 
to Test the power of appointment in the 
President of the nation, who has reached 
the highest goal of ambition; it is another 
to giTC it to a Goremor, who is planning 
and scheming to gain the presidency. 
7%$ traubU with u$ now i$ noi in ihctitm 
bjf the pecphf hit sehdion ijf the hou$9. 
Let us put an end to the latter. Let the 
bar reassert itself, and insist on taking 
part in the picking out of candidates. 
Why not elect them for life, or until they 
reach the age of asTenty, and then give 
them a pension P It is said that a life 
position has the effect to make one arbit- 
razy« But if a judge is not in for life^ and 
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must provide for his dedining yeariy ia 
there not a temptation for him to be snb- 
servient? Whioh flralt do yon prefer? It 
the jndges mast be made independent of 
the inflnenoes whioh gire them their 
seatSy and if the people will not adopt the 
appointiTO system, against whioh there is 
mnoh to be said, it neoessarily follows, 
that we mnst elect onr jndges for life, or 
nntil thej attain the oonstitntional limit 
of serrice. The times are ripe for discus- 
sion as to the terms of jndidal olBoe. The 
oonstitntional convention presents a de- 
sirable opportunity. It would have been 
useless to attempt change so long as the 
people had not learned the necessity for 
it But when they observe the politicians 
recklessly disobeying the orders of their 
judges, when they remember that the 



jndges get their seats through the in- 
fluence of the politicians^ they cannot ISul 
to see that they and thdr judges must be 
protected from the baneful influence of a 
set of men who, having no other otjjeot in 
life than to trade in offices, reduce every- 
thing to the level of baigain and sale. 

If in the community there is any cilass 
of dtiaens, who realiie the dangere now 
threatening the State, who know the 
needs of the hour, who diould be acquaint- 
ed with the remedy to be applied, who 
possess the influence to secure its applica- 
tion, then upon that olass lies a heavy 
responsibility. The legal proftssion ooght 
to be that class. That it will prove equal 
to the occasion, should be the prayer of 
every citiaen. 



THE CONSTITUTIONAL CONVENTION. 



BY JAMBS W. GB&ARD, JR., M. A., LL. B. 



The Legidatare has jast provided for 
the election of delegates to a oonstita- 
tional conYention, at the next general 
eleotion. 

It is not too early to begin a discnssion 
of oonstitotional questions sinoe Yoters 
will natnrallj wish to secare the nomina- 
tion and election of delegates who ad- 
Toctte their Yiews. 

To giYe a history of the Yarions oonsti- 
totional con?entions held in this State 
woold stretch this article to too great a 
length, but a consideration of a few of the 
changes in our State constitution which 
may be proposed in the coming oonYen- 
tion, may not be dcYoid of interest 

The constitutions of other States are 
the sources from which such proposed 
changes will probably be drawn. 

Prominent in the constitutions of all 
the States is the so-caUed Bill of RighU, 
partly taken from the English sutute 
(1 W. ft M. St 2 c. i)y which secures to the 
people the right of trial by jury, freedom 
of speech and of the press, the right to as- 
semble and petitioui the security of life, 
liberty and property, etc. The proYisions 
are practically alike in all the States ex- 
cept that the present' constitution of New 
York alone does not contain that proYi- 
noQ which asserta ** that the people haYc 
s right to hold themselYCS^ their houses, 
sod possessions without uni^^asonable 
learch and seizure and no warrant of 
lesrch or seizure ought to be issued ex- 
cept upon probable cause, supported by 
01^*' There are also proYisions in other 



States which proYide that warrants should 
describe the thing or person to be seized 
and that ''general warrants^ are *'grieY- 
oua" The right to acquire and keep a 
'* reputation'' might also be added to the 
Bill of Sights. 

In commercial countries it seems hard 
that twelYe men should be taken fh>m 
their Yooatioos to decide the often friYol- 
ous contests of the litigiously inclined, 
and it is not unusual that the jury's time 
is wasted because of the corruption, pre- 
judico, or obstinacy of one of its members. 
The Legislature might be permitted to 
authorize juries, in ciYil cases, of less than 
tweWe men or to authorize the entering 
of a Yerdict upon a three-fourths Yote or 
eYen the implied waiver of a jury trial 
unless one is demanded. In crimintd trials 
it is, perhaps, better to retain the common 
law jury, but a constitutional proYision 
permitting such juries to determine all 
the law and the facts would giYe them too 
much power. The L^slature, in seYoral 
States, may dispense with grand juries, 
and the public prosecutor assumes their 
functions. It is probable, howcYer, that a 
body of men taken from the people, would 
be more independent than one public 
officer. 

Some State constitutions abolish impris- 
onment for debt either on mesne or final 
process, some retain it in cases of tort and 
fraud. Exemption of certain real and 
personal property from seizure is also con- 
stitutionally proYided for in other States. 
The Texas debtor may IIyc like a lord on 
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his ^* KfiOO homeatead'' and there enjoyi 
besidesy certain personal property exempt 
from execution. 

There is no reason why those relics of a 
barbarous age, the laws which restrict or 
prevent the vesting of real estate in aliens 
should not be abrogated by a constitu- 
tional provision. As these laws now stand 
an alien or citizen who has taken land by 
purelMse in this State may devise the 
same, or transmit it by descent to an alien, 
but land which an alien or citizen has 
taken by descent cannot descend to an 
alien ; an alien devisee of such descended 
land' may hold it as against all but the 
State. 

The abolition of capital pnnishment, 
the punishments to be inflicted on refrac- 
tory prisoners and the competition of 
prisoners with free workers in the trades, 
are subjects that will bear discussion in 
the convention. 

In some States lobbying is, by the con- 
stitution made a felony and lobbying is 
defined to be the '* seeking to influence 
the vote of a member of the legislature by 
bribery, intimidation, promise of reward, 
or other dishonest means. Some States 
require their legislators, who may have a 
private or personal interest in a pending 
bill, to disclose the same to the house and 
to refrain, with more than Spartan cour- 
age, from voting on the measure; but the 
constitution of Colorado strikes the heavi- 
est blow at the ancient privileges of legis- 
lators by making even the solicitation to 
"vote for my bill and TU vote for yours'* 
an offense equal to bribery. 

The question of the election or appoint- 
ment of the judges of our various courts 
and the length of their terms is one that I 
hardly dare touch upon here. Our judges 
hold ofllce for a long time in comparison 



with those of other States, but since 
have found these long terms so satisfac- 
tory should not the terms be made even 
longer and the office of judge become a 
life office P We take great pride in oor 
fearless and independent judiciary and a 
French writer has well characterised our 
judges as the bulwarks of American liber- 
ty; but how can we better secure the in- 
dependence of our judges than by eleoting 
them for life terms, and is it not hard to 
relegate a judge after fourteen years of 
arduous work on the bench to private life, 
or expect him to pick up the threads of a 
lost practice? A provision making the 
term of a judge five years, but if the per- 
son elected shall have served as a judge in 
any court of record for five years previous 
to such election, then the term to be for 
life, would ensure a five years* trial of any 
judge elected for a life term. 

At the last election the people rejeoted 
a proposed constitutional amendment pro- 
viding for the decision of contested elec- 
tion cases by the courts. This excellent 
provision was not carried because even 
the most intelligent voters were so unskill- 
ful in properly folding their ballots that 
either they voted the wrong constitutional 
amendment ticket or did not vote one at 
all. It is to be hoped that this amend- 
ment will be incorporated in our next 
constitution. 

Probably a provision making it impos- 
sible for one man to hold federal and state 
office at the same time will be adopted. 
It requires something more than dis- 
tinguished abilify to enable one man to 
transact the business incident to the of- 
fices of Governor of this State and mem* 
ber of the TTnited States Senate. 

The extension of the right of suffirage 
to women and an educational qualification 
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for the right of auffrtige are qnestioDB oer- 
tain to ocoapy much of the time of the 
ooiiTentioii. The experiment of allowing 
women to take a limited part in pnblio 
ailairt has not proved eminently enooeia- 
fnl and it would be next to impoasiUe to 
carry tbrongh a aeotion making the abili- 
tj to read English a qualification for Tot- 
ing; although a section providing that all 
born since 1860 must be able to read, 
would let out the backwoodsmen and 
affect only the foreign born or those who 
hsd not taken adTantage of their educa- 
tional opportunities. 

A proTision proTiding that insane per- 
sons and idiots should be disqualified from 
Toting might not be inappropriately added 
to the constitntion.. At present there 
seems to be nothing in the constitution or 
statutes to prevent such persons from 
voting. 

The present agitation against immi- 
grants may result in the adoption of some 
•aoh section as this: *^No person not bom 
a dtiaen of the United States shall vote at 
say town-meeting or election unless he 
hss resided for ten years within the 
United Stotes.** 

In Massachusetts where nationalism. 
State socialism and kindred doctrines 
seem to have attracted considerable atten- 
tioD, an attempt was made to have the 
nuious towns engage in the business of 
•applying coal as well as water to their 
eitiaens. It was held, however, that 
monioipalities had no constitutional power 
to engage in. such business. The question 
whether it is wise to permit towns to sup- 
ply their eitiaens with commodities in 
universal use, is certain to be debated in 
the convention. What power except the 
power of the State can stand out against 
the greed of the great corporations, 



*' trusts," and <' combines"? In the buy- 
ing of ooal, for instance, the people are 
absolutely at the mercy of the coal " com- 
bines^ and the retail dealers. To give an 
example: Some years ago a prominent 
journalist, the present business manager 
of a great New York newspaper, and then 
connected with a Philadelphia newspaper, 
undertook to investigate the reports to 
the effect that- the eitiaens of Philadelphia 
were being discriminated against in the 
matter of coal prices. Be went to one of 
the large coal brokers affiliated with the 
Beading '^'combine'* and asked the price 
of a large quantity of coal to be shipped 
to SaleoL **9SS5 per ton" was the an- 
swer. "All right," said the journalist. 
''Ill send the barges up next week." 

"Barges? — Yon can't ship to Salem, 
Mass., in barges." 

*' But the coal is to go to Salem, N. J.," 
(a place a few miles from the coal 
wharves.) 

"Oh I Salem, N. J.; then I'll have to 
charge you t4.45 per ton." 

That is the people of Philadelphia and 
vidnity had to pay an advance of 80 
cents a ton on their domestic coal for no 
other reason than that they were nearest 
to the ooal fields. 

When these facts became known, the 
coal "combine*' was obliged to recede 
from its i)osition. 

The public^spirited journalist then went 
to one of the largest retail coal dealers in 
PhiladelphiSy and found the price of two 
tons of coal, delivered twelve blocks dis- 
tant, to be $6.25 a ton, but the price of 
SOO tons, delivered twelve blocks distant, 
was t5.{(0. " When yon deliver two tons 
at a place twelve blocks distant, and two 
hundreJl tons at places averaging twelve 
blocks distant, does it cost you any more 
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to deliT^ the two tons than it doet to de- 
liver any two tons of the lot of two hun- 
dred tonaP 

^'So, bat there is tome extra bother 
with the delivery tiokets.** 

The joumaliet seoured an option from 
the dealer on a large qnantity of coal and 
then oftred it at eoat^ through hia news* 
paper to the people. In thia way a large 
amount of ooal waa diapoaed of and the 
dealera had to oeaae diaeriminating againat 
the buyera of amall quantitiee. Since 
then> however, the dealera of Philadel* 
phia» being nnwatohed and uncontrolled, 
have again commenced their ayatem of or- 
ganised robbery. 

During thia winter the poor, of New 
York, who buy coal in quantitiea leaa than 
a ton, have "been paying at the rate of $16 
a ton for domeatic ooal. 

The queation whether munioipalitiea 
ahall engage in aupplying the wanta of 
their citizenaia juatnow of peculiar in- 
tereat to the people of the city of New 
York. The Bapid Tranait Oommiaaion 
haa laid out a route for a rapid tranait 
road which aeema to be the only practic- 
able route, and provided plana for what 
aeema an excellent ayatem; but the ex- 
penae incident to the oonatruction of the 
road ia ao heavy that private capital haa 
not been aeouredfor the carrying out of 
the acheme. A great aqueduct haa been 
conatmcted by the city, and there ia no 
reaaon why the city ahould not supply its 
oitisena with tranaportation aa well aa 
with water; eapeciaDy aa the required 
tranaportation cannot be aeoured from 
any other aonrce. 

So important a aubject aa marriage 
ought to be regulated by the conatitntion. 
All that ia now required to conatitute a 
legal marriage ia a mutual contract of 



partiea above the age of conaeht, (18 for 
malea, 16 for femalea), per varte d$ 
prm$eniif neither a peculiar form of 
worda, oonaummation, nor witnenea bdng 
required. 

A marriage maybe inferred from acta 
of recognition, acknowledgment or general 
reputation. Thia form oi marriage, or 
rather want of form, haa of late become 
quite popular under the name of the 
''oommon law marriage," and haa been a 
prolific aoarce of blackmailing auita and 
attempta to capture a wite'a abare in de- 
oedenta' eatatea. 

The conatitntion might direct that all 
marriagea ahould be aolemnlzed by a prieat 
of aome religioua denomination, or that 
the contract should be witneaaed by a 
magiatrate. Bequirementa for the pub- 
lication of the "banna" and the iaauing of 
a lioenae would diacourage eloping couplea 
anzioua to eacape the heavy expenaea in- 
cident to an orthodox wedding. At pre- 
aent we can well imagine an absent- 
minded bachelor who, seated next aome 
enteiprisiug damsel at a hotel table, node 
abstractedly when asked if ""hia wife will 
take pie," awakening some fine morning 
to find himself involved in a suit brought 
for divorce and alimony by hia ** common 
law wife." 

Recently adopted constitutiona have 
many proviaiona relating to corporationa. 
Such as that when property is taken for 
a right of way by a corporation not 
municipal, the compensation is to be as- 
sessed and paid before the aetual taking 
and no benefit accruing to the person, 
wboae property ia ao taken, by reaaon of 
the improvement, ia to be aet off against 
hia damagea. The exchange of ^ black 
liata" between corporationa haa been pro- 
hibited. The conatitution of North Dakota 
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hu a section relating to the ekotion of 
directors or managers of oorporationSy and 
by this section anj stockholder may cast 
iU his Totes for one candidate or die- 
tribute them among seTeral candidates, 
thus helping to secure a representation of 
the minority stockholders in the manage- 
ment Some constitutions make the roll- 
ing stock of railroads personal property. 
Other sections in the constitutions of 
Tsrions States, relating to corporations, 
preTent the issue of bonds or stocks ex- 
cept for money, labor done, or proper^ 
actaally receiTed; declare that corpora- 
tions shall not engage in businesses not 
eipressly authorised by the charters; and 
prevent the consolidation of competing 
railroad and telegraph lines. But in spite 
of such prohibitions skilful manipniators 
hsTs found no difficulty in injecting 
water into the stock of corporations con* 
trolled by them, and the consolidation of 
competing lines has proved but child's 
play to thoee possessing any experience in 
the management of corporations and legis- 
latures. 

The constitution of one State declares 
that the legislature has the right to fix 
the rate to be charged for the Csarryihg of 
freight and passengers and the transmis* 
lion of intelligence, (referring, of course, 
to telephone and telegraph companies), 
bat the corporations may appeal from the 
decision of the legislature to the courts of 
the State. Oorporations are also forbid- 
den to buy coutroUing interests in com- 
peting lines. 

Delegations of walking delegates" will 
probably assail the couTontion. As the 
sentiment expressed in the refrain of that 
touching and popular song : 

" For I've worked eight hours to-day, 
And I think I've earned my pay/' 



ahready appears in oar statutes there is no 
reason for adding it to the oonstitutmn. 
A section forbidding the employment of 
children under fifteen years^ in any labor, 
(whether in factories or on the stage), 
might well be added to the constitution. 

An endeavor will probably be made to 
stride a blow at the existence of '* trusts* 
by the introdnotion of some constitutional 
provision. If the corporation or trust is 
organised under the laws of ihiS'State^ 
some control may be exercised, but the 
difficulty appears when a << trust" is or- 
ganised in another State. As I believe 
that a corporation organised in one State 
does not thereby become entitled in other 
States, to the privileges and immunities 
of cidsens of such other States^ [Paul v. 
Virginia (pity that they should h^ve quar- 
reled at last), 8 WaU 168 and Philadel- 
phia Fire Association v* New York; 119 
n. S. 110], it seems that the privilege of 
doing business in foreign States might be 
denied to a corporation or trust formed to 
unduly and unlawfully enhance the price 
of commodities in universal use. 

But a section in a State constitution 
which imposes limitations upon the power 
of a corporation, created under the laws 
of another State, to make contracts within 
the State for carrying on commerce be- 
tween the States, has been held to violate 
that clause of the United States constitu- 
tion, which confers upon Oongress the ex- 
clusive right to regulate the commerce. 
(Cooper Manufacturing Oo. v. Ferguson 
118 V. S. 727). 

A section similar to the one which 
appears in the constitutions of many 
Western States and which forbids the 
manufacture, sale, importation or even 
gift of intoxicating liquors^ would never 
be ratified by the people of this State. 
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The tendency efinccd by recently adopt- 
ed oonstitntionB hue been to incorporate 
much of the law formerly in the statutes 
in the constitotiony and so protect this 
law from the interference of legislatures. 
Especially is this so in the case of laws 
relating to corporations. The people of 
the newly admitted Western States having 
learned to their cost that legislatiTe bodies 
are not oninflnenced by the great corpora- 
tions, haye taken care to incorporate 
much of the law relating to these power- 
fol bodies in the organic law of the State. 

It is probable that following this ten- 



dency the constitntional conTention will 
present to the people, for their tifproytkX, 
a constitution for this State much broader 
than the present one and containing mudi 
law that, at present, appears in the 
statutes. 

In an article of this length it is impos- 
sible CTcn to allude to all the oonstitu- 
tional changes that might be proposed, I 
have therefore, only endeaTored to aketoh 
a few of the more prominent subjects that 
will, doubtless, be discussed in the couTen- 
tion. 
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McPHBRSON M. THB MAOHINB 
MANUFAOTTrBIKG OOMFANT. 

A penon who mannbctiim and teUa a ftiam throth- 
inriaadilBt Is not Uablo fa damagw to tlM purchater't 
•errant, with whom th« rnianfaqtureg mtilm no ooo- 
tnctnal rdatkuit, for tajvry to mch ■emst caused by 
the bnntinf of s defectlTs cyUader of the mscMne while 
bciflt properly operated. Snch a machine is not an 
crtide which, in general human experience, would be 
deeoied inuninently dangerous to human tils; and the In- 
juy fs not to be regaided aa a natural and probable 
conieqncnce of the bursting of the defective cylinder. 

The defcndaiit li a oorpontioii engaged 
in the bfumeet of maanfacturing end aell- 
ing •teem threshing meohineii . On the 
lifkh day of Jnne^ 1891, it eold to one 
Adama a threshing madiinei of its own 
mannftctoie; and gkYe to him a written 
wnmntj that it was free IDrom deliaetB and 
made of flrst-olaas materiaL On the first 
dayof Jnly, 189 Ij^ the plaintiff^ who was 
emidojed by Adams aa a turn hand, was 
engaged in assisting Adams in operating 
the machine. On that day, tiie cylinder 
of the machine, while refolTing at full 
ipeed nnder proper steam premnre^ flew 
into piecei^ one of which stmclc the plain- 
tiir in the eyes in sndi a manner as to 
oaoae total and permanent blindnesa The 
butting of the cylinder was not caused 
hj any mismanagement or carelessness on 
the part of either Adams or the plaintiff; 
bat was the resnlt of the nse of defeotiTe 
material by the defendant in its mannfiu)- 
tnre. The plaintiK waa^ at the time of 
the accident, unknown to the defendant; 
and it had neyer anstained any oontraotnal 
fdationa direotly or indirectly with him. 

Plaintiff faronght this action to recoTor 



for the injury anatained; and aet fbrth tihe 
aboTe atated fiMta in hia pleading. The 
defendant haa demurred to hia pleading, 
on the ground that it doea not atate facta 
aufBcient to constitute a oauae of action; 
and the demurrer ia now to be argued. 

Beerea J. There are acme torta which 
can ariae only in connection with con* 
tract In anch caaea, the duty, the Tioli^ 
tion of whidi conatitutee the tort, doea 
not apring from the contract itael^ but ia 
created by the law aa incidental to the 
contract Thua injury done by a com- 
mon carrier to goodii entruated to him fbr 
tranaporiation ia a tort which ia rendered 
poaaible by the contract to carry; but the 
injury itaelf ia a Tiolation of a duty creat- 
ed, not by the contract, but by the law as 
incidental to the contractual relation. It 
is in respect to such torts as these that 
tilie law uaually f orUda any one to au^ 
except those who are privy to the con* 
tract This rule is a qualification of the 
general principle, which allows actions oti 
tort without regard to the question of 
pritity* ** I^ for example, a manufacturer 
ahould fumiah an andior chain to a pur- 
ohaaer and warrant it auitable for the pur* 
poae for which it waa to be need, and dur- 
ing a atorm the chain ahould part through 
tome inherent defect^ each peraon on 
board could not maintain an action, fbr 
the injuriea he might auatain, againat the 
Tender.** So, if A aell a coach to B, who 
hirea it to 0; and D, while acting aa 
driver for 0, ia ii^ured by ita breaking be- 
oauae of an inherent defect, D cannot re- 
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oover in an action against A. In oonneo- 
tion wifch the oontraot of sale, the law 
placed a dnl^ upon A to see to it that the 
ooach was sound and perfect; bat that 
dnty extended only to B, and no one bnt 
B conld sae for injary caused by the 
defect (Winterbottom v. Wright, 10 M. 
ft W. 109.) 

When, howeyer, the daty or obligation, 
which is violated, exists independent of 
the contract, or in other words, if the in- 
jury be such that an action for it ex delicio 
would have been given to the injured 
party if no contract had been made, no 
privity is necessary. In such a case, the 
cause of action is not removed by the 
mere existence of a contract between the 
wrong doer and soiae third person. Thus, 
if a wholesale druggist, who owes a duty 
to the whole world to abstain from send- 
ing forth poisonous drugs labelled as 
harmless medicines, sell to B extract of 
belladonna» a deadly poison, labelled as 
extract of dandelion, a harmless sub- 
stance; and B sell it to 0, who being mis- 
led by the label, is injured by its use, 
can recover in an action against A, re- 
gardless of privity and of the contract be- 
tween A and B. (Thomas v. Winchester, 
6 N. T. 397; Norton v. Sewall, 106 Mass. 
143; Bishop v. Weber, 139 Mass. 411; 
BIkins Bly ft Oo. v. McKean, 79 Pa. St 498.) 

Eminent jurists have struggled to de- 
fine and precisely limit the principle upon 
which the general daty of the wrong doer 
in such teses shall rest In Thomas v. 
Winchester the duty is said by Buggies, 
Gh. J. to arise from the fact that injary 
to third persons, not parties to the con- 
tract, is a naiurai and necessary con- 
sequence of such negligence; and that the 
act of thus sending forth a poisonoas 
drag is one imminently dangerous to 



human life. In Devlin v. Smith, 89 N. Y. 
470, Bapallo J. states the rule to be that 
'Miability to third persons lias been held 
to exist, when the defect is such aa to 
render the article in itself imminently 
dangereuSt ^"id serious injury to any per- 
son using it is a natural and probeMe 
consequence of its use." The liability in 
such cases rests not on contract; but on the 
duty, which the law imposes upon every 
one, to avoid acts in their nature danger- 
ous to the lives of others. It is the appli- 
cation of the principle, thus generally 
stated, which has perplexed the courts 
and led to many seeming inconsistenoea. 
Just what is meant by an injury being 
the natural and necessary (or as Kapallo J. 
states it, the natural and prohMe) con- 
sequence of an act? What classes of maoh- 
ines, substances and acts are inuninently 
dangerous to human li/et Perhaps the 
best judicial statement of the disdnotion 
is found in Loop v. Litchfield, 4S N. T. 
351; which was an action against the 
manufaotarer of a fly-wheel, brought by 
one not in privity with him, for injury to 
the plaintiff from the bursting of the 
wheel because of a defect in its manu- 
facture. Judge Hunt says: '* Poison is a 
dangerous object Gunpowder is the same. 
A torpedo is a dangerous instrument, as la 
a spring gan, a loaded rifle or the like. 
They are instruments and articles in their 
nature calculated to do injury to man- 
kind, and generally intended to accom- 
plish that purpose. They are essentially, 
and in their elements, instruments of 
danger. Not so, however, an iron wheels 
a few feet in diameter and a few inches in 
thickness, although one part may be 
weaker than another.^ • • • « There 
is scarcely an object in art or nature, 
from which an injury may not occur 
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midfr snoh oironmBtancefl. Yet they tfo 
not, in their nature, ■onroes of danger, 
nor can they, with any regard to the 
aooarate om of langnage, be called danger* 
0Q8 inetrnmentB. That an injury aotoaUy 
oocaned by the bursting of a carriage 
axle, the failure of a carriage body, the 
fiJling to pieces of a chair or a sofs, or 
the bnriting of a fly-wheel, does not in 
the least alter its character.** The test 
then is, not that injary to human life may 
result or has actually occurred, because of 
the defect in the article or machine; but 
the question to be asked is, will the acci- 
dent which may result from this negli- 
gence or defect, when it occurs if eyer, 
be naiuraUff and n^eesiarilf/ injurious to 
human life? Is that the one result, which, 
according to all human probability, is to 
be anticipated? If so, the injured party 
can maintain his action without establish- 
ing privity of contract; if not, he cannot. 
Injury to human life is the one oon- 
seqaence to be rationally anticipated from, 
the taking of a dose of poison falsely 
labeUed. The fall and injury of a human 
being is the one result to be expected 
from the faulty erection of a si^affold 
ninety feet high, upon which workmen 
alone are to be placed. And so any labor- 
er, who is injured by its fall, may sue the 
bnflder. (Derlin v. Smith, 89 N. Y. 470.) 
The burning of those who handle highly 
explosiYe oil is the one thing naturally to 
be anticipated, by him who sells it as a 
safe illuminating fluid; and, therefore, 
third persons, not primis to the contract 
of sale, may recover damages from the 
vendor for injuries which result to them 
from such side. (Wellington v. Doane 
Kerosene Oil Co., 104 Mass. 64; Elkins 
Bly ft Co. V. McKean, 79 Pa. St. 493.) 
But a carriage may break without any 



injury to human beings, and this is or- 
dinary experience. A chain may fall, a 
boiler may explode, or a cylinder may 
burst without harm to any person. It is 
not the one thing to be rationally an- 
ticipated from such mishaps that persons 
will be iigured. They occur every day 
without any harmful consequences to 
human beings. Had the fiscts, in the case 
at bar, been that the threshing machine 
was so constructed that the plaintiff could 
not have properly used it, unless hi stood 
in such a position thal^ if the cylinder 
should bnrst, he would, in all human pro- 
bability be iigured by the fragments, the 
case would have come within the rule of 
Thomas if. Winchester. But such fi^ts 
are not set forth by the pUuntift A thou- 
sand resnltr of the bursting of the cylin- 
der, other than injury to him, might 
reasonably have been anticipated. And 
so the case comes within the rule of Win- 
terbottom v. Wright, 10 M. ft W. 109; 
see Loop v. Litchfield, 42 N. Y. 351, and 
Losee v. Olute, 61 N. Y. 494} Heiaer v. 
Kingsland ft Douglas ManuCsoturing Go., 
85 Gent L. J. 108. 

The liability of the manufacturer and 
vendor of articles cannot be indefinitely 
extended, by holding them for all in- 
juries which may result from defective 
oonstruction or management The limit 
must be placed somewhere; and it seems 
most reasonable to restrict the rule to 
those cases in which the wrong doer must 
have contemplated that, if the fault ex- 
isted, the injury would ensue. 

The conclusion above reached pre-sup- 
poses that the defendant had no actual 
knowledge of the defect, when it sold the 
machine to Adams, there being nothing 
in the plaintiflTs statement of facts to 
show such knowledge. If the defendant 
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had sold the machine to Adama, knowing 
that the cylinder was defective, and with- 
out informing him of the defect^ it wonld 
be liable for any injury cauaed thereby to 
third persons, who were not themselves in 
fanlt (Wellington tr. The Oil Oo, 104 
Mass. 64.) 

But sncli are not the beta before us; 
and we must decide the case at bar as one 
of n^ligence simply, occurring under such 



circumstances that the defendant did not 
necessarily contemplate that injury to a 
human being would be the naturally and 
necessary or natural and probable ood- 
sequenoe of his act The defect was not 
one which was imminently dangerous to 
human life; and the plaintiff, not being 
in privity of contract with the defendant^ 
oanuot recover. 
The demurrer is sustained. 



RECENT CASES. 



Thx Ohioaoo Lakb^Feovt Cash III- 
urois Cbht. B. B. Co. v$. Pxopls of 
IiiLiirois. 

This caui$-e$Mr$ inyolved the title to 
whAt IB called the outer harbor of Chicago. 
The Illinois Legislature in 1869 granted 
this submerged ground to the Central 
Baiboad. The legislature in 1873 repeal- 
ed the act of 1866 and revoked the grant. 
The question before the oourt was whether 
the act of 1869 was revocable by the legis- 
lature or whether it was a binding con- 
tract The opinion by Justice Field is an 
exhaustire one, going thoroughly into the 
history of the case. The oourt holds that 
the company was not the riparian owner 
of the land along the lake shore, upon 
which it had merely an easement; that the 
common law doctrine which makes the 
State the owner of submerged land where 
the tide ebbs and flows applies equally to. 
tiie lakes and internal waters of the coun- 
try. Uence the State of Illinois owned 
the Umd in question, not absolutely but 
''in trust for the people of the State 
that they may enjoy the navigation of the 
waters, cairy commerce over them, and 
have liberty of fishing therein freed from 
the obstruction or interference of private 
parties." This trust requires the State to 
preserve such waters for the use of the 
puUia The oourt therefore hold that 
this was a grant of a harbor to a private 
corporation and that if such grant is law- 
tol, every harbor in the country is at the 
mercy of State legislatures, and may be 
granted to anybody in d.erogation of pub- 
lic rights. ^^ There can be no irrepealable 



contract in conveyance of property by a 
grautor in disregard of a public trust, un- 
der which he was bound to hold and man- 
age if For this reason the court holds 
that it was compet^int for the legislature 
to resume possession of the submerged 
hind, ^ it did by the act of 1878. 

ESTOPPBL BT SONO — BlLIS P$. NeW- 

BROUOH, S7 Pac. Hep. 490, Supreme 
Court of New Mexico. 

The judge in writing the opinion in 
this case remarks that to his knowledge it 
is without a precedent The same may 
be said of the opinion, for it probably 
stands unique in the history of jurispru- 
dence. The judge has given free reign to 
his wit and its scintillating sparks fly as 
freely through the opinion as though it 
were the report of a hilarious college- 
banquet 

This was an action against a Community 
calling themselves '^ Faithists," who in- 
fested the virgin soil of New Mexico, for 
labor and services rendered by the plain- 
tiff to defendants and for damages sui!er- 
ed in consequence of the dishonor and 
humiliation brought upon him by reason 
of his connection with this new sect To 
the weird recitals of the complaint de- 
fendants demurred and the festive judge 
in sustaining the demurrer gives an in- 
structive history of the Bise and Fall of 
the ^'Faithists.*' 

Near the rocky shores of the Rio Grande 
the defendants had sought refuge from 
the selfishness of the world and had estab- 
lished their new Arcadia which they 
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ohiifitened the ''Land of Tae/' From 
this Eldorado defendants ''sent forth 
their siren notes, sweeter and more sedno- 
tiye than the mnsic that led the intrepid 
Odyssens to the Tale of Calypso; these 
reached the ears of the plaintiff at his far- 
off home in Georgia and induced him to 
consecrate his life and labors and all his 
worldly effects to the new gospel/^ In 
tracing the history of the new faith the 
opinion relates the exciting scenes at the 
convention of the gods, assembled for the 
purpose of electing a chief-god. ''After 
haying adopted a platform — ^that is, agreed 
upon a bible, they then proceeded to bal- 
lot upon a god.'' There were 37 can- 
didates, among whom were such well- 
known gentlemen as Vulcan, Jupiter, 
Apollo and such antique ladies as Minerva, 
Juno, etc. After seven days balloting the 
number of candidates was reduced to 37. 
For a year and seven months there was a 
dead-lock, but this was finally broken by 
a daring eoup-cTetai of a celestial dark- 
horse, who stampeded the convention with 
the aid of his angelic ward-heelers. We 
are then carried forward a trifle over 
10,000 years to the discovery and settle- 
ment of the glorious land of Tae in which 
the Faithists pitched their tents, erected 
a church and a country-store. The 
Faithists are strict vegetarians and the 
only animal food ever to be used is honey. 
This sacharine diet accounts for the ex- 
istence of numerous melodious poetesses 
in the blessed land of Tae. One of these 
damsels has produced the following hymn: 

** For all things are held in common. 
Hooray 1 Hooray ! 
Thus everything belongs to ^1, 
Hallelujah ! Hallelujah !*' 

"The authoress,^' says the court, "is 
not made a party to this action and there- 



fore no judgment can be rendered against 
her/' With defferenoe it is submitted to 
the learned judge that possibly it is with- 
in the jurisdiction of the court to revoke 
the poetic license of the anthoress. It was 
a fatal day when plaintiff joined in the 
singing of these beautiful lines. Ue there- 
by acknowledged that he was not working 
for wages, but for the common weaL His 
Bii^ging forever estopped him from setting 
up any claim to labor and services done 
while an inhabitant of Tae; his act con- 
stituting a clear case of Estoppel in Tae. 

Is Rb Will of Diokikson, Law Journal, 
January 16th, 1892: 

Testator called his niece and nephew 
into his presence, produced the paper, sab- 
stantially acknowledged his signature at 
the end of it and requested them to sign 
as witnesses. He did not inform them 
that it was a will but from the circum- 
stances occurring about that time they in- 
ferred that it was. Probate donisd. 

Ik Bs Will of Htlaxd, Law Journal, 
February 2dd, 1892: 

Surrogate Ransom says after reYiewing 
oases: " While it is desirable to hare the 
testimony of both witnesses to proTe tbe 
making of the mark by a testator, yet, 
when, one cannot be produced and no 
other persons were present, the testimony 
of the other* if his character is unimpeaoh- 
ed when supported by the apparent good 
faith of the transaction and a full attesta- 
tion clause, I hold to be sufficient 

Iw Rb Will of Dbbtbb, Law Journal, 
February 27th, 1892: 

In the absence of proof of the hand- 
writing of the attesting witnesses, they not 
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being piodaoed, probate must be denied 
thoagh decedent's handwriting be proved, 

Ih Ba Will ov Vaqax, Law Journal, 
tfaroh 4th, 1892: 

Probate denied, witneeses not recollect- 
ing detaOB of execution and there being 
no formal attestation clause. 

Ib- Bs Will of Plaisxbd, Law Journal, 
March 24th, 1992: 

''Decedent executed her will in due 
form and subsequently, in extreme illness, 
sent for a friend and directed him to take 
memoranda in respect of a codicil. He 
did so, she wrote her name thereto ''Kra.^' 
She then signed her name two-thirds 
down on a Uank page of legal cap 
leaTing space for an attestation danse and 
requested the gentlemen to whom she had 
dictated the memoranda and a lady to 
sign their names below the space for the 
attestation dause. In accordance with her 
request the memoranda and the blank for 
the codicil were sent to her attorney at 
Superior, Wis., with a request that he 
write in the codicil in accordance with 
the memoranda and to put in an attesta- 
tion clause over the signature of the wit- 
nesses, probably under the supposition 
that the document would be yalid. The 
attcxmey did as requested and wrote a 
letter of instructions to have the paper 
executed. She died before receiving it 
Probate must be denied.'^ 

Lr Bb Will ot Flobbvce, Law Journal, 
March 29th, 1892: 

Although there are suspicions of the ex- 
istence of a codidl, in the absence of l^gal 
proof thereof if there has been a reason- 
able time in which to bring forward such 



proof, the will mtfst be admitted to 
probate. 

Ik Rb Will of Mobbisov, Law Journal, 
April 6th, 1892: 

A will will be admitted to probate if it 
has a full attestation clause, although the 
witnesses through lapse of time fail tore- 
member the facts. 

Ik Bb Will ov Kummbb, Law Journal, 
April 80th, 1892: 

Will executed March 4th, 1892. Each 
of the subscribing witnesses testified with 
positiyeness that they signed the will be- 
fore the testatrix made her dgnature. If 
this were so, it was not a ralid execution. 
(Sisters v. Kelly, 67 N. Y. 409.) Mo 
effort was made to examine the witnesses 
further but proponent called the notary 
who drew and superintended the execu- 
tion, and he testified that the signing by 
testatrix was first; that he had been a 
notary for fifteen years and during that 
time had drawn at least a dosen wills and 
knew what was requisite for a Talid execu- 
tion. The mother-in-law of the residu- 
ary legatee, a stranger to decedent in 
blood, also testified that the signing by 
the testatrix preceded that of the wit- 
nesses. As the two subscribing witnesses 
were laymen and not informed in respect 
to what was essential for the execution of 
l^gal papers, I believe that their memory 
must be at fault The wHl is admitted. 

Ik Bb Will ot Dokikoubz, Law Jour^ 
iial, Ndrember 9th, 1892: 



Testatrix caused her will to be written 
on a blank printed form* The first page 
being too small, the second and third 
psges were written in. Testatrix signed 
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her name at the foot of the portion on the 
first page. The detaila of attestation were 
properly attended to. Probate deniedi tes- 
tatrix's name not being at end of will. 

Ijt Rb Wiix of Lbokabd, Loan Joumdlp 
Movember 12th» 189;»: 

A will that leoites in its flitt dknae that 
it is a will and is read aload to decedent 
in the hearing of the attesting witnesses 
is '' declared'' within the statnte (citing 
Thompson v. Stevens, 6S N. Y. 684.) 

Ik Rb Will of Gakaob, Law JawnuU, 
December 2ath, 1898: 

''No proof was presented to soslain anj 
of the allegations set forth in the answer 
to the petition for probate. Ckmtestants 
only claim that on the teetiiiiony of the 
subscribing witnesses, and on the face of 
the paper itself the will was not eiecnted 
according to law. It is in the testator's 
handwriting except the signatures of the 
two subscribing wiinesses. At^the end of 
the will is the usual testimonium danse 
and the attestation danse begins the next 
line. Mot only the signatures of the sub- 
scribing witnesses, but that of the testator 
follow the attestation clause. This fact 
is claimed by contestants' counsel to be an 
irregularity which will iuTalidate the ex- 
ecution. The cases of the Sisters of 
Charity v. Kelly (67 N. Y. 409) and the 
Matter of O'Neil (91 M. T. 516) are not 
authorities to sustain their contention. 
The question was well considered in 
Younger v. Daffie (94 N. Y. 586) in which 
it wa? held that a subscription to a will by 
a testator, after the attestation clause 
meeta the requirement of the statute re- 
quiring a subscription to be at the end of 
the will, that the testator by so signing 
made the attestation clause a part of the 



will, and so as intenrenes the subscriptioin 
as at the end of the win. Oontsstant alao 
claims that there is no evidence to show 
that the witness Currier was requested to 
sign as a witness. It appears fron^ the 
testimony that the testator entered the of- 
floe of O'Connor, one of Ihe witnenes^ 
and asked for a sheet of l^gal cap paper, 
which, at (VOonnor's request^ was fnmiah- 
ed by the witness Currier. The testator 
then wrote the will, after which he said 
to O'Connor, ''This is my will and I 
want you to witness if Thii was a pub- 
lication of the win and a request to one 
of the witnesses to attest it OXJonnar 
states that he saw tiie decedent sign the 
paper. At decedent's request CGonnor 
asked Currier who was distant about fif- 
teen feet from where he and the decedent 
were, to come and witness a paper. As 
Currier came forward, O'Connor went to 
his dedc Currier took the paper in his 
hand and seeing there was yery Uttle on 
the last page, he turned it oyer, saw what 
it was and asked the decedent if it was his 
will to which the decedent repUed «< Yes.'' 
He asked him if he acknowledged ttie sig- 
nature to be his, and the decedent replied 
"Why the ink is not dry; of course that 
is my signature." Currier states that when 
O'Connor asked him to witness the paper, 
he heard the request at a distance of fif- 
teen feet, and as the decedent was at 
O'Connor's side, it must hare been heard 
by him. In the case of a holographic wiU 
there can be no question but that the tes- 
tator knew the dispositions contained in 
the instrument; hence criticisms as to the 
sufSciency of publicati<»i need not be so 
close or serere, when the reqniremento of 
the statute are snbstantiaUy compKed 
with (Matter of Beckett, 103 N. Y. 167). 
The pubUcation in ttus case was proyen. 
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Iv Kv Will of Boav, Lam Jtmm^ 
Jmaimrj 19tli, 1898: 



A decree of probate may be preeentecL'' STATEMENT OF CASE BY REPORTEIL 

This defendant while at large, 
W&s arretted on acharge 
Of bofglaiiocis intent 
And direct to jail he went 

But he somehow felt misused 
And through prison walls he ooied, 
And in some unheard of shape 
He effected his escape. 

Mark you, now; again the law 
On defendant placed its paw 
Like a hand of iron mail 
And resocked him into jaiL 

Then the court met and they tried 
Lewis down and up each sidOi 
On the good old faishioned plan; 
But the jury cleared the man. 

Now, yott think that this strange case 
'Ends at just about this place. 
Nay not so. Again the law 
On defendant placed its paw— 

This time takes him 'round the cape 
For effectlqg an escape; 
He, unable to give bail. 
Goes reluctantly to jail. " 

Hereupon Lewis was tried upon the 
ohar)(e of escape and made a speoial pica 
to which the State demnrred; the report- 
er again lays his fingers upon his legal 
lyre: 

The defendant then was puned 
When the court was hearid to say- 
In a cold impassive way: 
" The demurrer is sustained." 

Back to JMl did Lewis go^ 
But as liberty is dear. 
He appeals, and now is here 
To reverse the judge below. 

Then folloir in this gem of a report, the 
argument and brief of appellant, of which 
we hafe spaoe only for the following 
"poinf*: 

As a matter, sir, of fact. 



Win admitted to probate 
tigned at the end of the ninth page, the 
«ightili page and part of the seventh being 
blank. What is '<the end'' of a will. 
Opportanity even if oonpled with a motive 
for the altmtion of a will does not raise 
the presnmption that they were availed 
ol Bnch a change» whether with fnmdn- 
lent intent or othenriaey mnst be affirma- 
tively shown by direot proofs or inch other 
evidence as will aatiafy the court that it 
was made after exeontionu The statote 
nowhere presoribee that lines or even 
pages in a will may not be left blank. 

Lswia ee. Statb ot KjursAS. 

In this oase which oame before the 
Supreme Coort of Kansas, the defendant 
ijewis was committed to jail charged with 
burglary. While so imprisoned be made 
good his escape, bat was reanreaied, there- 
after tried upon the charge of bnrglary 
and acquitted. He was then convicted 
upon the charge of breaking jail and sen- 
tenced to two years' confinement in the 
penitentiary, f^m which judgment de» 
fendant appeals. The cowboy reporter in- 
spired no doubt by the stimulating hog 
and hominy of the Western prairie has 
enlivened the dry prosaic pages of jnstice 
by a report of the case in metre and 
rhyme. Thudy sweetly warbles he: 

ULW-PAW; QUILT- WILT. 

When upon thy fhmne the law— places 
its majestic paw«— though in innocence or 
guilt — thou art then required to wilt: 



Who was injured by our act^ 
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Any yr o p ei ty, or man? 
Point it oat, sir» if you can. 

The brief of the State inma up ita 
in this tone oonplet : 

Please, the court, sir, how can we 
Manage people who get free? 
P§t Curiam: 

We don't make law. We are bound 
To interpret it as found. 

The defendant broke away; 
When arrested, he should stay. 
This appeal can't be maintained. 
For the record does not show 

Error in the court below. 
And we nothing can infer 
Let the judgment be sustained- 
All the justices concur. 



Oontnot — Vnlidity — Gonddemtion — 
Bablb et. Ahoxll, 32 K. E. Bep. IM 
(Maas.) 

Thie was an action against an exeentor 
upon an oral promise by defendant's tes- 
tatrix in her life^time that if plaintiff 
wonld agree to attend her funeral: ''I 
wm gif e yon ISOa" Plaintiff agreed to 
oome if sliTO and notified in time. It wsa 
held that the promise for a promise was a 
snfBoient oonsideration to support ttie 
oontraet; and that though possibly the 
aoosptanoe varied from the oUbr in at- 
taehing conditions to it» there was a suf- 
fldent meeting of the minds as the parties 
separaiod seemingly sgreed. 
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It is odd that there has been 00 little 
sttention paid to the making of text- 
books for the use of stadents of law. Of 
making many law-book^ there is no end, 
but the prophet is yet to arise who shall 
Bet himself to writing books which shall 
be concise, closely analyzed, shorn of all 
non-essentials and yet of such a high 
character that they wUl rank among the 
^' authorities. *' A nnmber of little books 
hare been written for the use of students, 
bat thf^ are almost iuTariably &ulty in 
itstement of many points of law and are 
Qsuslly too meagre for day-by-day work 
Mziliary to dass-room exercises. On the 



otfaior hand are the huge two and three 
Tdume standard text-books which neces- 
sarily contain amass of details which are 
a hindrance to the student who is seeking 
the salient points of the subject Books 
treating a special topic of small area are 
usually padded to the siase of a fiteor six 
dollar Tolume, while an ordinary one 
Tolume book is often expanded to fill two 
▼dumes. Such padding is mainly the re- 
sult of the small circle of readers which 
the writer has in prospect Mo such ex- 
cuse can be pleaded by the writer of a 
book for the use of students. The ten 
thousand or more men in the law schools 
of the United States will make quite a 
respectable constituency for the coming 
writers of students' text-books. The text- 
book plays so important a part in the 
Dwight system that the new school of 
text-writers, if it oYer exists, will find en- 
thusiastic adherents in the students of the 
New York law schooL 



Last month we discussed briefly the 
question, important enough to ourselyes, 
of— ''Where shall we locate?*' Another 
question of no importance whatcYer to 
the world at large, and of little objectiye 
importance eyen to ourselYes, must often 
arise in the minds of eyery one of us: 
Why are we studying law at all? What is 
the inducement? Sometimes it comes al- 
most in this form — ^what extenuating cir- 
cumstances can we plead? Ko doubt this 
makes yexy little difference so ftar as our 
immediate actions are concerned, but its 
subjectiye importance is of the Yery 
highest, for if a man cannot giye himself 
satiatactoxy reasons for that crucial deci- 
sion of his e!urly manhood — ^the choice of 
his occupation — ^he might as well renounce 
all claim to the gift of reason, and byow 
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a faifh in ammal inBtinct or the decrees 
of blind fate* Nor is this mere idle and 
morbid introspection, bat a fair facing of 
an often verj vexing questiony which, if 
once faced, may perhaps cease to trouble. 

Nor is it strange that the need of an 
explanation should be felt, when whole 
armies of full-fledged counsellors are mua* 
tered in at each bar examination^ when 
the trend in that direction is so general 
that, on meeting a college classmate on& 
ia asked, — ^not ''What are you doing P' 
but '' studying law like all the rest, aren't 
youF** With an exodus of such over^ 
whehning proportions, it is no wonder 
that we sometimes stop in the wildemeM 
and aak ourselTes what and where it 
this Fromiaed Land to which we have 
turned our stepsP Are its attraotion so 
supreme? Can we conquer it and hold it 
against the PhilistinesP And most painful 
thought of all, can the manna be counted 
on during the journey P 

It cannot be that mere money getting 
is our ambition^ or if it is, I fear we have 
made a wrong choice of the means. A 
more toilsome way of earning a bare living 
can hardly be conceived than drudging 
among the dusty flies of a law oiBce, or 
poring over the greasy pages of official 
records. As for making a fortune, it is a 
golden dream so seldom realized as to 
deserve little more consideration than the 
other castles in Spain which disap ear as 
soon as we examine our title to thii pre- 
nuses. Naturally prof essional success must 
be aooompanied by some measure of finan- 
cial prosperity, but it ia as incident rather 
than aa Bubstaace. That elemeiit elimi- 
nated, professional success is left to at- 
tract us» with pride in our work to sustain 
us on the way. 

But the question is still perplexing ; for 



what is profesnonal successP It cannot 
be too strongly laid down Hiat it is some- 
thing entirely different from commeroial 
or trade success, and almost aa different 
from artistic or literary achievements, \rtth 
their vinble results. It is the success of 
honorable work well done for honorable 
purposes, and is marked by effects and 
consequences ratiier than by tangible re- 
sults. 

Now what is this honorable work to 
which we must consider ourselves pledged ? 
Is it to aid in the enforcement of hard 
bargains, and help Shylock get his pound 
of flesh? Is it to help greedy heirs tear 
double portions from the flngers of the 
dead? Is it to help enterprising corpom- 
tions absorb the country's rsaources, and 
drive a coach and four through hostile 
kgisiationP We should hardly care to 
answer yes to these questions, but if f eea 
alone are our object^ we musk What 
then are we to do? The conception of an 
attorney as ^'i sworn officer of a Court of 
Justice, under oath to uphold the laws of 
the Iand>^ may cast some light ppon the 
question. Is it reading too much into thia 
definition to see in it a commission to the 
profession of the duty of serving aa a 
body guard to the scales of Justice; of pro- 
tecting the country's honor by their in- 
tegrity, as the soldier guards the honor of 
the fiag by his courage; of defending the 
framework of rights and duties whioh 
holds society together. 

And this is a service always needed, 
and in these latter days perhaps most of 
all. With mammoth corporations threaten- 
ing from above, and opening cavernous 
jaws to swallow up the earth and the 
fulness thereof; with red anarchy plot- 
ting and muttering of dynamite bdow; 
with hostile interests rawing violent hands 
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tgmiflt one another nntil in four StetM at 
OQoe the dril power giTea np the stmg* 
gle and the troopa mareh ont; there is 
need enough of oool heade and trained 
mindi to help Ae disoordant element to a 
peaoeaUe a^jnstmeni. With l^giafaitnrefl 
pefteierini^Ij grinding ont hnge grists of 
often blondering enactments dignified 
with the naase of laws; with goTemment 
by the dictation of irresponsible oiganis»> 
tions; with new points of friction arising 
between State and Federal anthority^ 
whits cholera walks calmly in between; the 
necessity is great for a strong army of 
supporters of Ae well tried roles of the 
common law, of the principles of popular 
gofemment and constitutional limitations 
and inalienable rights^ as lining facts and 
not mere month filling words. 

New conditions as they arise need new 
methods et treatment» but these will best 
be deTclcped by application of the old prin* 
dples which remain unchanged so long as 
Justice is the same. To do this, by knowl- 
edge of and dcToticn to the old, and judi- 
dous recognition of the new^ is worthy of 
any one's best efforts. If we are to look 
for an ideal anywhere it may be found 
hers. That the work is to receiye com- 
pensation we hare a right to hope, but if 
the compensation is all we wish we had 
better seek it elsewhere. Tet the work is 
there, and in this riew it is worth the 
doing, and is a projfession and not a 
trade. 

Oar motiTes may haTc been Tcry yari* 
ous and fkr different from this. We may 
hare been led to choose this study by 
hopea of fortune or dreams of &me, by 
political ambitions, by a taste for aigu- 
ment, by family traditions, by foroe of 
circumstances, possibly by finding fewer 
insuperable objections to this than to any 



other occupation, perhaps by a desire to 
get a training useful in almost any call- 
ing, and put off the hated hour of final 
decision a little longer; but by whatever 
paths we started, we are on the road, and 
we ought to see whither it leads. Once 
sure of our bearings and confident that 
the road leads to a fair country, and no 
desert masked by a mirage, the way may 
seem a shade less dusty as we go. 

Wi print in this number short reports 
and digests of some recent cases in the 
Surrogate's Uourt of this county on the 
execution and attestation of wllli^ and 
hope that they may be of Talne to the 
students of the Senior Glass in reriewing 
the work that they hare just completed 
under Professor Reeves. 



BXOHAKOBS. 



A portrait of Mr. Justice Shiras is the 
frontispiece of the Or$m Bag for De- 
cember. It is accompanied by a brief 
story of the new justice's Ufe. Irving 
Browne, the editor of the Albany Law 
Jaumatf contributes a second paper on 
'' Practical Tests in Evidence." He dis- 
cusses the exhibition of the human body 
in criminal cases and handles eisgiM sub- 
jects without gloves. The origins of a 
prominent branch of American jurisprud- 
ence are considered in '^The Lynch-Law 
Tree," an interesting article reprinted 
from the PkHaddphia TVmei. It is worthy 
of note that a sentence of thirty-nine 
stripes was the most severe punishment 
meted out by the original Judge Lynch. 
The contemporary magarine erase for 
things Japanese is reflected in the Oft$n 
fajf's paper on **Japan$$ Oaum CfJsftres." 

Judge Clark concludes his series of 
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articles on the Supreme Oourt ci NorUi 
Carolina. Under the title of *' A Judicial 
Anthology^ the (7r«afi Bag prints sdeo- 
tions made by Henry A. Ohanby from the 
Terse-writing of a nnmber of noted lawyers, 
thus proTing that eyen so stem a mirtiess 
as the law permits an occasional inroca- 
tion of the Mnse. Among the Faceiim we 
find a story which we yentnre to quote : 

^The solicitor of the mountain district 
of North Carolina^ a few years back, was 
J. M. Oerdger; a man of quick and spark- 
ling wity of which many incidents are 
current, among them this: On one occa- 
sion flve Colored men of unusual black- 
ness of tint were on trial for a riot or 
some similar offence. When the case was 
called, the judge, noticing the group, in- 
quired, ^ What haTC you now, Mr. Solic- 
itor P^ Instantly came the reply> '*A 
flush of spades. Your Honor.'' 

The December number of the CMumiia 
Law Tim^i contains a portrait and sketch 
of the life of Profl John Ordronauz. 
From the leading article of the num- 
ber, "The OondusiTeness of Judgments 
Against Oorporations in Suits Against 
the Stockholders,'' by Thomas 6. Frost, 
d the Minneapolis bar, we quote the 
writer's concluding words, giring his 
opinion ''that upon principle the deci- 
sion of the courts of last resort in the 
State of Xew York have stated the rule 
correctly when they say that in an action 
brought under the statute to enforce the 
statutory iiability of stockholders in cor* 
porationB, a judgment preriously obtained 
against the corporation itself is neither 
oondusiTe nor prima fact$ CTideoce of in* 
debtedness on the part of the corporation 
itself, in so ftor as the stockholders in- 



diridoally^ are conoeined." Thevs are two 
interesting editorials. The first is a de- 
fence of the radical step taken by Colum- 
bia OoUege in omitting Blaekstone ftom 
the law school curriculum. Logioallj 
there is no place for Blaekstone in the 
method now in Togue in the mother 
sohooL The second editorial attempts to 
inspire college spirit i^nong the men of 
the law school This must be a diflScult 
task, for most of the men are probably 
loyal sons of other colleges and men 
yiewing their present proftssional study 
in a Tery different light firom that of un- 
dergraduate days. Then too, Colombia 
College ii really a uniTersity and no -col- 
lege at alL It lacks the uniting element 
of the dormitory system. Its strength lies 
in its professional schools, which are in 
diflbrent places and hare diverse interests^ 
while at Yale and Princeton, whose col- 
lege spirit is always in eTidence, the col- 
lege department is the unit of strength. 

The Lancaster (Pa.) Law Review for 
December Seth, 1892, tells the following 
story: ''At Quarter Sessions last week 
counsel for the prosecutrix in a fomicar 
tion and bastardy case offered in evidence 
a book in which she had carefally record- 
ed the date on which each visit by the de- 
fendant to her took place. Counsel main- 
tained the book was admissible^ being a 
book of 'original entry.' " 



Besolutions adopted by the Junior Class 
of the New York Law School at its meet- 
ing, Saturday, December H I99ii 

Wksuas^ It has pleased Almighty €k)d 
to remove from our midst our classmate^ 
Saxubl GiBLur, and 



THB OOUNBELLOB. 



ISO 



WHiBBAiy We •• membort of tbe Jun- 
ior Ohft of tho New York Law School 
with to ollhr m tribute to hk mernofy; 
therabiebeit 

JEitelee^, That by the death of Saoiiiel 
Oibiaiiy thiaelaei has loit a member wboee 
iinimnmlnfc manly bearing had won the 
iiteem of all, and whoee qnalitiei as a 
itadent g a ?r e fer y promiae of aneeftil and 
honeiable oarMr; alio be it 

Si$0h$d9 That we tender onr heartfelt 
lympathy to the liunily and relatiTes in 



this their md beraatemen^ and be it 
further 

Bmlmd^ Thattheee reeolntioni bepub- 
lithed in Thb OomnouLOB, and that a 
copy of them be eent to the fhmily of onr 
flnend* 

Oommittee for the Olai^ 

BUiia F. Donai^ 

Wk. K. Bmrrov, 

Wx. Haemak Bnowv, Jn., 

Oio. B. MonttAsr, BzHrfBeio. 
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THE MEANING OF SOME TERMS IN THE LAW OF TORTS. 



BT HOWARD A. TAYLOR. 



''There is really a law of torts, and not 
merely a number of rules of law about 
rarions kinds of torts, — a true, liying 
branch of the common law, not a collec- 
tion of heterogeneous instances.** This 
pbrase from the introductory letter of 
Mr. Pollock in his work on torts has sug- 
gested a wish to make some contribution 
to the study of the jurisprudence of this 
part of the law. Gases on torts fill the 
reports, but the principles on which the 
cases should be considered do not always 
fill the decisions. Precedent alone often 
seems to goyern them, — and sometimes at 
the expense of principles. The article 
will extend over two or three issues of 
Thb Counsellor, discossing the ques- 
tions in the following order : 

First to trace historically the meaning 
of the word '^tort,'' and then to present a 
modem definition deduced from the prin- 
ciples of jurisprudence or positiTC law: In 
another issue to show that this definition 
conforms in the main to the word as used 
practically in modem law, and, doing so, 
is of more value than a definition that 
merely groups together the particular 
branches of the law of torts, — such as 



assault, negligence, eta: From a failure 
to bear in mind an accurate, deductive 
meaning of the word '^tort^ and of the 
other words used in that branch of the 
law, such as *' damage,'' ** injury,** "harm,** 
*' wrong," " malice,'* " blame," " negli- 
gence," eta, much confusion has arisen 
and many inconsistent legal decisions 
have been rendered: Finally to define 
these latter words on the lines of the defi- 
nition of the word tort itself. 

If the idea of the law of torts as a 
branch of jurisprudence existent, as it 
were, prior to the first decision thereon 
from an English bench, conforms with 
the actual law of the modem reports, we 
shall have an idea not only practical 
(a sine qua non)^ but also one that will 
be distinctly a guide. Through it there 
can be more clearly pointed out the pre- 
sent roughnesses and inconsistencies of 
the law, and consequently an advance can 
be made in the final identification of its 
practical course with the theoretical cor- 
rect end toward which it is or should be 
tending. A deductive theory is a lode- 
star, retaining by its side the decisions 
conforming to it, and gradually drawing 
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to it others that precedent temporarily 
holds back. It is always necessary, in 
order intelligently to cite other cases 
deemed pertinent to the one in issue, that 
the underlying principle should be under- 
stood and seen clearly to run through 
them all. A mere lilLoness of facts is not 
safe to rely upon, and ''case law/' being 
only a matter of memory after all, grows 
often confusing or is forgotten. 

''It is not surprising that a complete 
theory of torts is yet to seek, for the sub- 
ject is altogether modem.'' In early days 
the word ''tort" suggested simply a com- 
prehensiye idea pertaining to the adjective 
law of procedure. It represented a class 
of acts grouped together by accident, the 
doing of any one of which was cause for a 
law-sait begun by certain kinds of com- 
mon law writs, — as trespass, repleyin, 
case and (perhaps) detinue. Back of this 
may possibly have been a notion that the 
remedy to be obtained for a tort was one 
of vengeance, rather than one of recom- 
pense as when a contract was broken. Yet 
a tort did not especially mean that there 
was no contract to be considered in the 
dispute in question. Tort, moreover, sug- 
gested an action to be brought in a court of 
common law, and not in one of equity, of 
admiralty or of ecclesiastical jurisdiction. 
With the abolishment, however, of the an- 
cient writs by the English Parliament in 
1852, the word lost its connection with 
the law of procedure and became a term 
of substantive law. The definition of it 
in the act was, "A wrong independent of 
contract" Bigelow on torts describes it 
as "a breach of a duty fixed by law and 
redressable through a suit for damages." 
Its usual present significance is as a 
branch of substantive remedial law, — 
obligatianes ex delicio, as the Roman law 



has it. Having in view this general un- 
derstanding of to-day as to the meaning 
of the word, and trying to conform to it, 
I will now outline a method of deduction 
of the law concerning torts from general 
"positive law." 

These considerations must start at a 
very general beginning. Their method 
in the main is in accordance with the 
theories of Austin, the father of English 
jurisprudence, as explained, limited and 
corrected by Dr. Holland; but, in one or 
two points, as the reader of the books of 
these writers may readily see, I have not 
followed their classification. 

A legal right signifies, following a lucid 
definition: "The capacity residing in one 
or more persons to control, with the as- 
sent and assistance of the State, the actions 
of another or other persons;" — that is, 
legally to compel one or more persons to 
do or forbear to do something, and to so 
act at times with reference to some tangi- 
ble object, as for example a chattel, or at 
times when no saoh object is in question. 
The elements of a right then are, (by a 
right I mean in future a legal right, not 
a mere moral one): 

(A) The person or people entitled to it. 

(B) The person or people obb'gated on 
account of it. 

(0) The act of forbearance to be ob- 
served by B in conforming to the right. 

(D) The object in regard to which the 
right exists (occasional). 

These four elements, however, give no 
notion of any changing or transitiveness 
in the right; they consider it as simply 
existent or " at rest," — as A's continuous 
right over B that B shall (0) not molest 
(D) A's property; or A's continuous right 
over B that B shall (0) not libel A's re- 
putation. But law-suits with their re- 
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dre88iT6 qualities, hare almost by defini- 
tion, and certainly by their innate signifi- 
cance, no connection with rights thus at 
rest; but arise in connection with some 
change in the statas of A and B concern- 
ing their mntnal rights and obligations. 
There never can be a proper cause for a 
law-suit during a continuance of a right- 
ful relation between A and B, while if the 
continuous relation be wrongful, the cause 
of the suit logically depends upon the 
change from some former and rightful re- 
lations between the parties. Law-suits 
then concern the fifth element of a right, 
that of change or motion, which Dr. Hol- 
land broadly calls ** the faof Facts should 
be divided into two broad classes: (First) 
Facts creating rights; (Second) Facts 
causing further changes to rights already 
created. 

In order, furthermore, to consider a 
law-suit in regard to a right, it is perhaps 
a truism to state that the right must 
always be regarded as already created. It 
is true that a suit may at times be caused 
by the fact that a created right has been 
broadened, or had adjunct rights added 
to it; but its logical basis is a fact clearly 
in class two, for it flows from the change 
that has happened to the created right, 
and not from the creation of the ad- 
junct ones. Some law-suits, moreover, are 
brought simply to enforce the creation of 
rights. But they logically pre-suppose 
other rights, probably of contract, which 
in truth are the very rights of enforcement 
to the creation of those rights at whose 
creation the law-suit aims; and the suit 
only gives redress (by specific performance 
probably), for the breach of the enforcing 
rights created by the contract. 

The second class of facts, those causing 
further changes, (including the termina- 



tion of rights already created), necessitates 
one more division : The change to an ele- 
ment of A's right may have happened, 
either through the ultimate authorship of 
a person or persons possible in the nature 
of things for A to sue in some court of 
justice; or, secondly, through the ultimate 
authorship of a person or personiB, or of an 
object or objects impossible in a nature of 
things for A to sue in a court of justice. 
If A's right has been affected by an act of 
of God, of the public enemy, of the 
Supreme authority, of natural forces, or 
of A himself, there can be no cause for a 
law-suit. Strictly speaking, A has no 
legal right at all in this contingency; for 
the element of B is lacking. There is 
nobody obligated. 

But thus finally by a process of exclu- 
sion, it becomes apparent what a real 
cause of suit is. It is not concerned with 
rights at rest; nor, when rights are con- 
sidered as in motion, is it connected with, 
or rather it does not flow from, their 
creation. It does not arise when the 
author of changes to rights cannot in the 
nature of things be made a defendant in a 
court But whenever A holds a legal 
right, and any change whatsoever happens 
to any of the elements of that right, 
through the ultimate authorship of a per- 
son or persons possible in the nature of 
things for A to sue in court, there arises, 
in compensation and for an equivalent to 
such change, a new right to A — the right 
of action, against the ultimate author of 
the change. 

A law-suit may, however, be brought to 
compensate for the breach of, or to en- 
force the performance of, (First) a right 
whose creation was caused by a contract, 
or (Second) any other legal right. The 
distinction between these two classes seems 
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briefly as follows: In any State where 
civil liberty of action is granted to all of 
its citizens, the exact amount of liberty 
pertaining to any one of them, would be 
the difference between his liberty absolute 
and the rights of the rest of them; or, so 
far as any other individual citizen is con- 
cerned, the difference between the first 
man's liberty absolute and the rights of 
the other individual bound to be respect- 
ed. Civil liberty being, moreover, meted 
out to all equally, it will follow conversely 
that no one of these other fellow-citizens 
can have a broader or heavier call for 
respect of his rights upon this first 
individual than upon any other given 
citizen; unless some one of them especial- 
ly and with intent parting with some 
legal right of his own, obtains further 
and special hold upon this first individual 
in equivalence therefor. This last act is 
called a contract Any right therefore 
not formed by contract pertaining to A, 
must make B (the person or persons 
obligated) equivalent to the idea of all 
these fellow-citizens, that is of all man- 
kind save A, and of all mankind save A 
bound in equal degrees. Any right, more- 
over, that is formed by a contract, binds 
to just such a degree and extent and on. 
just such especial persons as the contract 
covers. These especial persons cannot of 
course be all the rest of mankind as a 
whole; and any right by contract pertain- 
ing to A must therefore make B (the per- 
son or persons obligated) a less idea in 
quantity than that of all mankind save 
A, and a fortiori less than that of all 
mankind save A bound in equal degrees. 
From these two cross-propositions the con- 
verses follow. Whenever B (the person or 
people obligated) is less than all man- 
kind save A, the right of A was formed by 



contract and the breach of that right by 
B is a breach of contract; but whenever 
B is all mankind save A, the right of A 
was not formed by a contract, and a 
breach of that right by any one of B, may 
be called a tort In other words, in an 
action as for a tort, the defendant, whom 
we will call '' X," is one or more members 
of Class B, and class B in such oases in- 
cludes all mankind except A. (In my 
statement of this part of the reasoning, 
the condensation is so great as almost to 
render the argument elliptical; the reader 
must fill in the gaps himself.) 

This distinction between tort and breach 
of contract is theoretically correct, and as 
well practically convenient on account of 
the difference in the kinds of legal ques- 
tions arising in either of the two parts 
from those arising in the other. In torts 
the exact duty is known by law; in 
breaches of contract, it must, in each 
case, be determined by the contract In 
torts the defendant always stands obligated 
by the duty; in breaches of contract, this 
must be fixed upon him. There are many 
more such distinctions. 

Thus, finally, by deduction, we have 
arrived at this definition of tort: When- 
ever a plaintiff in an action has a right 
equally binding on all mankind save 
himself, (called hereafter for brevity a 
right in r$m), and any change whatever 
happens to the elements of that right, 
through the ultimate authorship of a per- 
son or persons possible to be made defend- 
ants in a court of justice, the plaintiff's 
action is for a tort, and he can always re- 
cover legal damages. To adopt the phras- 
ing of a well-known definition : — To con- 
stitute a tort, two things must concur: a 
change to a legal right binding equally on 
mankind; and the author of the change a 
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possible defendant in a court Finally, 
for brevity: A tort is a change to a legal 
right good against the world, cansed by a 
human being other than the plaintiff. 

Before concluding this portion of the 
subject it would seem that some effort 
should be made to state a general rule as 
to what rights in rein are legal, and what 
rights are not:. Such legal rights follow 
along in the same lines, of course, with 
moral ones. Bights under the law approxi- 
mate rights in the code of conscience to 
just such an extent as civilization and the 
power of enforcing complete justice are 
current in the State. While in one or two 
instances for reasons of public policy the 
legal right is more strict than the moral 
one, the former usually is only tending to 
become identical with the latter, as justice 
itself tends to become more efficient For 
instance, the moral right inherent in every 
man that no actual harm shall come to 
his person or property has become in the 
present day a legal one; while, on the 
other band, the moral right that no 
wrong shall come to his reputation from 
slander, is in general not a legal one. 

From the aliove, it must follow that no 
classification of legal rights in rem can be 
a lasting one. It seems now to be a fact 
that a man has a legal right, that he shall 
not be compelled to expend labor or 
capital in replacing his person, property 
or reputation in a position the same as 
that in which he originally placed him- 
self, (rightfully of course), and from which 
others have displaced him; that is, actual 
damage to person, property or reputation 
means always a change to a legal right 
when a change to a moral one. That 



might be designated as class one. The 
other small miscellaneous class of legal 
rights (tending all the while to become 
larger) such for instance as assault with- 
out battery, slander without actual dam- 
age, being cases where no capital or labor 
is necessary to put the person in the same 
position as that in which he was before^ 
might be termed as class two. Such a 
classification will not prove very useful in 
practice, but is the only one that can be 
always correct 

Coming before a court viewing the law 
of torts on lines suggested as above, the 
procedure would theoretically be as fol- 
lows: First, the court would ascertain 
what definite legal right (applicable to 
the case) binding equally upon all man- 
kind save himself, the plaintiff was pos- 
sessed of. This would be simply a ques- 
tion of law and independent of the evid- 
ence. Further questions in the case, other 
than those relating to the admissibility of 
evidence, being simply matters of logic 
and fact, would be within the province of 
the jury. It being decided by the court 
that A has a legal right in rem^ the jury 
then say; (1) whether any element of that 
right has actually been changed; (2) 
whether the ultimate author of the change 
is a possible defendant in a court; (3) 
whether the present defendant in court is 
in fact to some appreciable degree the 
ultimate author of the change in question. 
The jury deciding these three matters in 
the affirmative, it will then ascertain what 
damages are equivalent for the tort 

In the next installment of this article I 
shall endeavor to show the use to a prac- 
ticing lawyer of the above theories. 



THE REAL ESTATE OP A DECEDENT. 



BY EDWARD B. SPRAGUE. 



Of all the distiDotiona recognized by our 
system of law there is none which is at 
once so highly developed and so largely 
artificial as that between real and personal 
property. Whether it be a question of 
contract, transfer, title or taxation, the 
rules applicable to the two species of prop- 
erty are essentially different: the origin of 
the difference is historical, and the reasons 
for it are mainly obsolete. This distinction 
is carefully obseryed in our statutory pro- 
yisions goyerning the administration of 
the estate of a decedent. 

The purpose of the law is that the prop- 
erty of a decedent should be applied first 
to the payment of his debts, and that the 
surplus devolye according to his will, if he 
haye left one, or if not, then upon those 
who by law haye become entitled. This 
purpose is fulfilled, both as to the realty 
and the personalty, but by radically dif- 
ferent methods. The system for distribut- 
ing the personalty is simple and effectiye. 
The whole personal estate yests in the 
personal representatiye, either executor or 
administrator, as the case may be; and he 
is charged by law with the duty of con- 
yerting the assets into cash, paying the 
creditors and distributing the surplus 
among those entitled. 

The treatment of a decedent's real estate 
is far different. The personal represent- 
atiye has no control oyer it, except it be 
by yirtue of powers conf evred by the will. 
And there are several statutory provisions 
in our State, which seriously interfere 
with the transfer of the title to the realty 
for a considerable time after the decedent's 
death, especially where the decedent has 



failed to confer upon his executor a power 
of sale for the payment of debts. We have, 
for example, the provision which makes 
the decedent's realty liable for his debts 
for three years after the granting of letters 
upon his estate, provided the letters are 
granted within four years after the death; 
this casts a shadow upon the title for not 
less than three and perhaps for seven years. 
Again, the possible discovery of a will is a 
danger which confronts the grantees of an 
heir for four years after the death. Then, 
too, if the heirs undertake to sell and con- 
vey, it will often be diflScult to ascertain 
whether they are in fact all the heirs, and 
are consequently vested with the whole 
title: and the same question arises where 
the estate is devised to a class. And final- 
ly the grantees of a devisee are liable to 
attack from a disinherited heir, until their 
title is made good by adverse possession. 

Our system seems defective, therefore, 
in two important particulars. In the first 
place, it fails to provide a simple and 
speedy method for applying the real 
estate to the payment of debts. The 
creditors are readily disposed of, if there 
is sufficient personalty for the purpose; 
but, unless there be an executor with 
power of sale for payment of debts, their 
only method of reaching the realty is 
tedious and complicated. They must pre- 
sent and establish their claims afresh and 
must conduct an elaborate litigation for 
the collection of debts which no one dis- 
putes, even though the owners of the 
property are perfectly willing that the 
debts should be paid. This unnecessary 
burden upon the creditors is removed, if 
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there be an ezecator clothed with power 
of oJe for payment of debta; bat it aome- 
times requires a judicial oonstmction of 
the language of the will to determine 
whether the decedent intended to confer 
inch a power. ThnSy in a yery recent 
cane in the Court of Appeals, it appeared 
that the decedent by hie will had directed 
his executors to pay his debts and had 
conferred upon them a general power of 
sale, without in express terms authorising 
the exercise of the power for the payment 
of debts. One of the creditors instituted 
proceedings in the Surrogate's Court for 
the sale of real estate of the testator, as 
authorized by our code in all cases where 
the land is not subject to a power of sale 
for that purpose. The surrogate, howeyer, 
denied the application, upon the ground 
that the power conferred upon the ex- 
ecutors was 8u£Scient to include a sale for 
payment of debts and that therefore the 
sarrogate had no jurisdiction in the pre- 
mises. This decision has been affirmed on 
appeal both by the General Term and the 
Court of Appeals, and so, after a coarse of 
litigation through all the courts, the cred- 
itor now finds himself precisely where he 
was when he started. 

Another serioas defect in our treatment 
of a decedent's realty is the interference 
with the marketability of the property. 
The two vital features of ownership are 
the right of possession and the right of 
transfer; no man is practically the owner 
of land unless he is free both to enjoy and 
to sell Our system does not, in any legal 
sense, suspend the power of alienation by 
the heir or devisee for one moment Bnt, 
what with liens of creditors, uncertainties 
of family history, dangers from newly dis- 
covered wills or dissatisfied heirs, the title 
to a decedent's real estate is rarely free 



£rom all doubt until a considerable period 
after his death. And this is an absolute 
loss without any compensation. 

It seems to me worthy of consideration 
whether our system would not be substan- 
tially improved by ordaining as to realty 
the same rule which now applies to per- 
sonalty, that the legal title shall vest by 
operation of law in the executor or ad- 
ministrator, coupled with power of sale 
for any of the purposes of administration. 
It is dear that some of the existing de- 
fects would be remedied by such a change, 
and I do not see that it would involve any 
practical difficulty. 

The application of the estate to the pay- 
ment of debts would be greatly fadliti^ed. 
No good reason is apparent why the law 
should require any stricter f omudities in 
the establishment of the daim where it is 
to be paid out of the proceeds of realty 
than are now required for the application 
of the personalty, and the cumbrous and 
expensive process now in vogue might well 
be abolished. 

Incidentally, in discussing the subject of 
the payment of decedent's debts, it may be 
worth while to inquire also whether there 
is any good foundation for the rule which 
requires the exhaustion of the personalty 
before the realty can be reached. I suppose 
the rule had its origin at a time when real 
estate was rarely held merely for invest- 
ment, in the ordinary sense of the word, 
but usually for some spedal use as land, 
and when it was regarded as property of a 
distinctly higher grade than mere per- 
sonalty and presumably more desirable 
and valuable. Our law has always regard- 
ed the conversion of realty into personalty 
as a highly serious transaction, and will 
never impute to a testator the intention to 
authorize his executors to convert the 
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realty, unless it is plain beyond peradven- 
tnre, that the will cannot otherwise be 
carried out. It is a fair question now 
whether the rale ought not to be greatly 
relaxed or even entirely done away. Beal 
estate has lost to a great extent its ancient 
characteristics and is now dealt in as a 
mere article of merchandise, as freely as 
stocks, grain, cotton or manufactures. 
The rule which requires the application of 
the personalty to the payment of debts 
often operates to compel the sale of per- 
sonal property at a sacrifice when good 
business judgment would retain the per- 
sonalty and put the real estate upon the 
market; and in all such cases, of course, 
the rule operates to inflict a loss upon the 
estate. 

When we come to the payment of 
legacies we encounter another rule which 
ought to be abrogated, — that legacies are 
payable only out of the personal estate, 
unless the will charges them upon the 
real estate. It is true that the courts have 
been ready to seize upon any expressions 
in a will, which could possibly be con- 
straed as charging legacies upon the real- 
ty, but the rule still remains a well estab- 
lished principle of law, and often defeats 
the evident intention of the testator. I 
suppose the cases must be so rare as not 
to deserve reckoning with, in which the 
testator who gives a legacy desires its pay- 
ment to be conditional upon his leaving 
enough personal property to pay it. His 
wish is that that legatee shall receive that 
sum of money from his estate, and it is 
hardly supposable that he should be un- 
willing that the money should be raised 
by sale of his real estate. Yet that is pre- 
cisely what the law does suppose in the 
absence of some affirmative proof to the 
contrary. Occasionally the operation of 



the rule is grotesque. In one case a tes- 
tatrix dying without issue, left to her 
sister a pecuniary legacy which was nearly 
equal to her whole estate, consisting at 
the date of the will, wholly of personalty. 
After making the will, she invested sub- 
stantially the whole amount in real estate. 
And it was held that the legacy was not 
charged upon the real estate, and the 
main purpose of the will was defeated. 

If the legal tiile to the realty be vested 
in the administrator or executor, then 
upon the settling up of the estate, it will 
be necessary that he convey the unsold 
real estate to the heirs or devisees, or sell 
it and divide the proceeds. Such a system 
would certainly have important advan- 
tages over the present method. We should 
then have a complete chain of title on the 
record, and the persons entitled would be 
conclusively ascertained and identified. If 
the objection be made that rightful heirs 
might be thus excluded, either by accident 
or design, there are several cogent replies 
to the objection. In the first place, it 
would be easy to devise some simple and 
expeditious method of judicial inquiry for 
the purpose of ascertaining the bene- 
ficaries, whereby the probability of error 
would be reduced to a minimum. Again, 
there is no reason why one who was 
wrongfully excluded might not be allow- 
ed to assert his rights afterwards, as 
against the realty, until it had been pur- 
chased in good faith for value, and against 
the proceeds after such a purchase. The 
main point is that the property should not 
be tied up, and a bona fide purchaser for 
value should not suffer. And, finally, there 
seems to me to be no strong reason for ex- 
treme solicitude in preserving the rights 
of absent and unknown heirs. It is only 
in exceptional cases that the heirs cannot 
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be aaoertaiiieil with reasonable certainty; 
and those are generally cases where all 
social connection between the decedent 
and the missing heirs had ceased long be- 
fore the death and where all moral obliga- 
tion of the decedent towards the heir, had 
been completely eztingaished. I think 
the bona fide purchaser has ordinarily far 
higher claim to protection^ in equity and 
good conscience, than an heir who fails to 
make himself known until the assertion of 
his claim works great injustice. 

The provisions of law which hold the 
realty of the decedent liable for his debts 
for three years after the granting of let- 
ters, would be unnecessary if power of 
sale for payment of debts were attached to 
the office of personal representative. The 
lien might be retained with propriety so 
long as the realty remained in the hands 
of the heirs or devisees, but it should as- 
suredly be extinguished when the title 
passes from them to a bona fide purchaser. 
Undoubtedly creditors should have all 
reasonable opportunity to present and 
establish their claims, and should have 
the first preference in the distribution of 
the estate; but it is not unfair to exact of 
tbem reasonable diligence, as a condition 
of obtaining such a preference, and the 
creditor who waits beyond the ample 
period allowed by the law for presenting 
his claim, has no cause for complaint if he 
finds the estate distributed. Such is now 
the method of handling the personalty, 
and there is no good reason why a differ- 
ent rule should prevail as regards the real 
estate. 

The law's distinction between realty and 
personalty reaches its climax in the rule 
that the probate of a will of real estate is 
only presumptive evidence of its validity. 
It results that an heir who has unsuccess- 



fully contested the will in the Surrogate's 
Court, may follow the real estate into the 
hands of a purchaser, who has taken title 
from the devisee; and the previous defeat 
furnishes but a trifling obstacle to his 
ultimate success. It would seem as if one 
judicial decision upon the validity of a will 
should be sufficient. But the law's tender- 
ness for the heir offers him a second 
opportunity ; and if he make his attack in 
the form of an action of ejectment, then 
he is entitled, as of right, to a third 
chance. Under this system it is quite 
possible that the findings of the surrogate 
and the verdict of one jury in favor of 
the will, may be nullified by the verdict of 
a second jury. This is one more of the 
existing provisions of law which stand in 
great need of material modification. It is 
certainly a crying injustice to allow such a 
claim to be maintained as against a pur- 
chaser for value, and it is difficult to sug- 
gest a good reason why the probate of a 
will before the surrogate should not be 
conclusive for all purposes as against all 
who are cited. 

The provisions of law which I have criti- 
cised spring from excessive caution. The 
law is over-carefui in furnishing protec- 
tion against possible infringements of 
right, and fails to perceive that its methods 
of protection cast an unjust burden upon 
the property. It is possible that if these 
methods are relaxed, some sluggish credit- 
or may lose his debt, or some unworthy 
heir be deprived of his inheritance ; but it 
seems to me beyond question that a speedy 
and inexpensive method of bringing a de- 
cedent's real estate into the market and 
passing an unclouded title to a purchaser 
is far more important than the furnish- 
ing of undue protection to undeserving 
claimants. 



LEAVES PROM THE NOTE-BOOK OP A LAZY LAWYER 

BY S. F. KNEBLAND, LL. D. 



No. 1 SOME LATIN QUOTATIONS. 

A PBBLUDE. 

"Prithee/* one says "Why givest thou 
quotations from a dead language; doth 
not the living tongues furnish themes 
sufficient for thy quill?'* My reply is ex- 
ceeding frank: — Because it looks learned, 
furnishes ready pegs to hang morals on 
and — ^as the boarding house keeper re- 
marked of hasty pudding: — " its cheap, n' 
hulsome; n' wonderfully /Utn.'* 

In Ante helium days the writer hereof 
was a "printer's devil." I cannot truth- 
fully assert success in that vocation. Still 
he did learn the value of "fat" copy. 
^^Fat" means the blanks one sees in print 
where the craftsman puts great slugs call- 
ed quads and gets pay for real work. (It 
is a case where something is added to 
nothing and nothing results.) His triumph 
in somehow obtaining fat copy is the only 
cheerful reminiscene of that period now 
remaining. It now comes to the surface 
in the shape of Latin quotations. 

By the way, it was this same feature 
in one of his law-books — ''Mechanic's 
Liens" — that was the subject of a very 
happy conceit, at the expense of the 
author, which being ibo good to lose is 
here inserted. Happening in the course 
of an argument to quote to the court a 
line of decisions therein referred to his op- 
ponent — a Scotchman, canny but quick — 
asked leave to read " some doggerel pen- 
ned in court" and thereupon rehearsed 
the following: 



*' Oh Kneeland, dear Kneeland, pray what 

do you mean, 
Bv such Si/at work on the subject of /unf 
On was it for Glory, or was it K>r pelf ; 
Or only for the sake of quoting yourself.*' 

This was really Sampsonian; it "brought 
down the house." Well, it all got iuto 
the newspapers and will outlive in the 
profession the author and all of his 
works. 

With this brief prelude, we ring up the 
curtain for the first act: 

" Vivmdi recti guifrorogat kcram 
Rusticus expectat aunt defluat amnis\ at ilU 
Labitur et labetur in omne volubilis etvum.** 

—Horace. 

(He who postpones the hour of living as 
he ought, is like unto the rustic who waits 
for the river to pass; but it glides on and 
will glide on forever.) 

The longer I live in this world of ours, 
the more I am convinced that the man 
who succeeds is the man who either makes 
his own opportunities, or is fieet to note 
the opportunities presented by others and 
to make them his own. If he waits for an 
opportunity to be presented to him on a 
golden, platter, he will fare like the rustic 
who waits for the river to pass before he 
crosses over. 

Gold and silver, in the shape of cash on 
hand — even in these days when the junior 
member of the firm is under a dood — are 
not to be despised ; yet while they lie dor- 
mant in their native beds they are naught. 
So brains, in the active form, constitute a 
power for good or evil, but in the passive 
state are of no more value than unshaped 
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potter's clay. Better is a small head back- 
ed ap by energy than a big head with 
nothing behind it. 

In these modern days of business actiyi- 
ty, the man who ^'gets there" is he who 
constantly bends his forces toward getting 
there. It maybe true that ''the race is 
not to the swift, nor the battle to the 
strong,'' bnt these elements are good in 
their place, and when added to pertinaqity 
and pash, are not safe to bet against 

" Non est ui tiio vivamus curandum est, sed 



r_ •• 



ut softs. 



— Seneca. 



(Our care should not be to live long, but 
to live enough.) 

A Yankee, on being questioned as to 
the health of his long-suffering consort, 
replied: ''Well, on the hull, she is jest 
about the same, sometimes a lettle better, 
then agin a leetle wus. I wish she would 
get well^r $uih%n\** I would like to 
hear this man's real "idee" of Seneca's 
maxim. 

Methuselah lived long, but he did not 
live enough. Imagine the plodding 
through of 350,000 days, each precisely 
like unto the other; no change, no pro- 
gress, no excitement, none of the true 
pleasure of living — ^and yet condemned, 
like the Wandering Jew, to live. He had 
the excuse, but probably lacked the cour- 
age, to terminate an existence that must 
have been intolerable to him and to his 
many-times great-grandchildren. 

Abraham Lincoln, on the contrary, lived 
not long, but enough. He reached the 
heights of enduring fame. Just beyond 
this point are rocks, treacherous and slip- 
pery. His associate, Andrew Johnson, 
surviving the national disaster, stumbled 
on these rocks and fell, and the beauty of 
his previous life went out in a blind 
eclipse. How much better to have suffer- 



ed martyrdom in the vengeance of thai 
darkest night of American history I 

Nevertheless, I do not approve of assas- 
sination as a promoter of historical great- 
ness, nor of the final "taking off" in any 
other than the good old way kind Pro- 
vidence hath decreed. The candle need 
not be snuffed out because the wick is 
over-long or its natural life over-short. 
Let it bum itself out unless its life is 
graciously terminated by accident 

Moreover, the halcyon days of being lie 
just beyond the period of greatest activities. 
After the rush and fever of the heated 
term, come the cooling breezes of autumn 
— the Indian summer of early old age — a 
golden time, a very paradise where the 
weary soul may rest its wings for the final 
flight Why should we hope to prolong 
life beyond the fading light of this period? 
The last sunset of Indian summer ushers 
in the fierce nor'wester — the treacherous 
gales of early winter. How much better 
to pass out into the gloaming before catch- 
ing the rude shock of these later days. 

So by many a sweep 
Of meadow smooth from aftermeath, 
We reach the Golden Gates. 

'' Pluma haud interest, patrcnus au duns 
probior sit Homini, cui nulla inPectore est 
audacia:" — Flautus. 

(It does not matter a feather, whether 
a man be supported by patron or client, if 
he himself wants courage.) 

Success in this life comes through a 
trinity of elements; the knowledge how to 
succeed, the determination to succeed, 
and the courage to carry out the deter- 
mination. It matters little how courage 
comes if it in fact exists. Sometimes it is 
inherited, sometimes acquired by educa- 
tion, and sometimes gained through the 
very element it overcomes— fear. "I can- 
not make another stroke," cries out the 
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exhausted swimmer, to his father on the 
shore. ''Swim ashore/' cries back the 
father, '' or I'll lick you within an inch of 
your life.'' The greater fear of the thresh- 
ing brings a new-born courage and the 
shore is gained. 

I have known comrades in the army to 
wilt down and die from the loss of a finger 
and others to survive the amputation of 
every limb. The difference is not always 
constitutional. It is oftener one of cour- 
age, ''nerve" we called it in those days, 
"sand" is the term now used by the 
"boys." (Query: did the latter word ori- 
ginate from the peculiar quality of its 
predecessor — " grit"?) 

Now this element in life's battle is not 
sufficiently considered. Plautus is abso- 
lutely correct in his criticism. If one 
lacks "grit" it don't make a feather of 
difference what he has. He may get 
along well enough while under the shade 
of patron or client, but when he steps out 
into the fierce sunlight, as step out he 
must sometimes, he will wither away and 
die. 

To such a youth the ringing words of 
Virgil ought to sound like a clarion note 
to victory; ** Nade nova virtute, puer sic 
itur ad astra,** (Qo on and increase in 
valor, boy! this is the path to immor- 
tality.) And from Horace we catch the 
same inspiration. 

" Nii fHort4iiibu5 arduum est 
Caelum ipsum Petimus stulHHar 

(Nothing is too high for the daring of 
mortals. We would storm heaven itself 
in our folly.) More daring, more danger- 
ous but equally vigorous is Juvenal: 

*' Aude aliquid brevibus Gyraris et carcere 

dignum 
Si vis esse aiiguis. Probiius iaudatur etalgeV* 

(Dare to do something worthy of tran- 
sportation and a prison if you mean to be 



anybody. Virtue is praised and freeaes.) 
Listen also my boy to the impetuous 
Seneca: 
" Serum est cavendi^ tem^us in mediis maiis** 

(The time for caution is past when we 
are in the midst of evils.) 

Then again : 

" Virtus in astra tendit, in mortem timer J* 

(Courage leads to heaven; fear to death.) 

Catch also the spirit of Tacitus: 

"Fortes et strenuous etiam contra fortumun 
insestere; timidos et ignaros ad desferatiomtn 
formidine Properare, '* 

(The brave and bold persist even against 
fortune; the timid and cowardly rush to 
despair through fear alone.) 

After this, Cicero, calm, judical: 

"Fortis vero,deporem sumnum malum judi- 
canus; aut temperanus, voiuptatem sumnutn 
bonum statuens esse certe nulla modo Potest** 

(No man can be great who thinks pain 
the greatest evil; nor temperate, who con- 
siders pleasure the highest good.) 

"But," one says, "why sing so long 
upon one note? Is not this simply the 
doctrine of election P Is there room for 
free agency hereP If the reader hath that 
element in his nature he will succeed any- 
way, if not he will fall; in either event 
what good comes from this dissertation 
which but flatters the one and saddens 
the other, but aids neither P" To which I 
answer that courage is inhaled as well as 
inbred; the product of training as well as 
of nature. 

The^e scraps, therefore, are intended as 
incense before the temple of courage in 
the hope that thereby our boys might be 
minded to emulate the ancient Bomana in 
not relying upon patron or client but to 
make this element the chief corner-stone 
in the upbuilding of the greater temple of 
enduring fame. 



THE EXTRADITION AND RENDITION OP FUGITIVE CRIMINALS 

IN THE Al^RICAN COLONIES. 

BY JOHN D. LINDSAY. 



PART I. 1643 TO 1693. 

During the whole colonial period, from 
the earliest settlements down to the inde- 
pendence of the United States, there was 
never any well defined system in operation 
throughout the colonies governing the re- 
covery of criminals seeking to evade the 
justice of one colony or province by flight 
to another. 

In 1643 certain of the New England 
colonies formed a Confederation under the 
name of the ^'United English Colonies'' 
and established a mode of procedure, in 
such cases, both effectual and simple, 
which was observed and followed with en- 
tire success and satisfaction during the 
existence of the Confederation. In 1648 
the confederated colonies and the Dutch 
in New Amsterdam entered into a treaty 
by which they mutually bound themselves 
to the observance of the same method of 
surrendering fugitives as that in vogue in 
the New England Colonies, and during 
the entire period of Dutch rule in North 
America the system so established was 
maintained as between the English and 
Dutch. But the provinces of Carolina, 
Virginia, Maryland, and Pennsylvania, 
the *' Jerseys'' (as they were called). New 
York and Rhode Island, were never mem- 
bers of the confederation, and none of 
them ever adopted a uniform practice of 
rendition, although the great advantage 
of such a course was repeatedly urged upon 
them, and several plans from time to time 
presented. However, in the absence of an 



established system, fugitives did not find 
refuge in neighboring colonies, but were 
arrested and sent back in recognition of 
the duty of each colony as a part of a 
common government to surrender offen- 
ders for trial in the place having jurisdic- 
tion over the offense. 

It may be fairly inferred from the 
colonial records, that the colonies followed 
in each case the course best adapted to the 
circumstances and necessities of that par- 
ticular case, ignoring technical rules and 
regarding only their moral obligation to 
aid their sister colonies in the administra- 
tion of justice. Barely did any difficulty 
beset the attempt to recover a fugitive, 
and there is no record of any case in 
which the duty to surrender was denied. 
Occasionally complaint was made of the 
apparent neglect of some colony to do its 
full duty in the apprehension and delivery 
of fugitives from sister colonies, but as a 
rule, the practice was unattended by dif- 
ficulties of any kind, and fugitives were 
recovered with comparative ease, despatch 
and certainty. The Dutch and New Eng- 
land Colonies conscientiously adhered to 
the agreement of 1643, and there is no 
history of any dispute between them dur- 
ing its operation, though prior to it the 
question of absconding law-breakers from 
one jurisdiction to the other had been 
the occasion of mutual complaints. The 
Dutch and the other English and French 
Colonies, and the English and French 
followed a most liberial system of eztradi- 
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tion, based upon the principles of oomity 
and reciprocity, but excluding the require- 
ment of proof of the fugitive's guilt. 

The writer has thought that a collection 
of such information upon the subject, and 
of particular instances of rendition and 
extradition in the colonies as could be 
gathered from the colonial records and 
manuscripts, or from other sources, might 
prove of general interest. 

The subject has not been confined to 
the cases and practice between the colonies 
alone, but such information as was obtain- 
able, concerning the treatment of fugitives 
from the justice of foreign states seeking 
an asylum in the colonies, is also 
presented. 

The collection and proper arrangement 
of this material required the examination, 
page by page, of the colonial documents 
printed under the authority of the States 
of New York, Pennsylvania and Massa- 
chusetts, of original documents on file in 
the office of the Secretary of State at Al- 
bany, and a careful review of the numer- 
ous colonial histories and other works re- 
lating to colonial times. Every aUnsion 
to the subject of the recovery of fugitive 
offenders has been noted, and the docu- 
mentary history of the colonies in this re- 
gard is given chronologically. 

Thus, an effort has been made to trace 
the evolution of the colonial system, to 
illustrate its actual working by the narra- 
tion of recorded cases, collected by a 
laborious investigation of unarranged and 
disordered matter; thereby showing, from 
the original records and by a reproduction 
of the documentary proceedings, the 
method by which fugitive offenders were 
pursued from one province to another, and 
returned for trial in the place where the 
crime was committed, or were apprehend- 



ed in the colonies at the request of the 
foreign government whose laws they had 
infringed. 

In this way much historical matter has 
been brought to light which the writer 
ventures to hope will prove of value and 
interest. 

I. — THB DUTY OV MUTUAL 8UBRBKDBB OF 
FUGITIYB CBIMINALS BBTWBEH 8UBOB- 
DIKATB DIYISIOKS OF A BOYBBBIGK 
POWBB. 

That it is the duty of subordinate 
political divisions of a sovereign power to 
mutually surrender fugitive criminals, for 
trial in the place having jurisdiction of 
the offense, is a principle recognized from 
time immemorial, in nearly all civilized 
countries. Before extradition became an 
established system, it was the practice in 
various countries, and between states more 
or less closely confederated, to deliver over 
fugitive criminals, from one part or State 
to another for trial.* It was so as between 
the German States, and among the Swiss 
Cantons, and the same rule prevailed in 
Sweden and Norway;f and it was held in 
England that a person could be arrested 
in that country and transferred to Scot- 
land, or Ireland, I or the colonies, | for 
trial for an offense committed within their 
respective jurisdictions.1[ 

So also there is reason to believe a 
similar system prevailed in ancient times 
among the Komans, by which criminalB 
who fled from one part of the Empire to 
another, were sent back, for trial in the 

*Moore on Extradition sec. Si6. 

tRevue de droit int. (1870) p. 179. nctt, 

iCoU Lundy's case, a Ventris 314 ; Rex. v. Kimberly, a 
Strange 848; I Barnard K. B. 22$ and Fitzg. III. 

IIEast India Co. v. Campbell, I Vesey, 246; see also 
Mttre V. Kaye, 4 Taunt, 34; I Chit. Cr. L. 14, 46. 

H Clarke on Extradition p 24 ; W. B. Lawrence. 14 Alb. 
irf. J. 00. 
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place where the crime had been com- 
mitted, although the Romans in some 
cases exercised the right of trying the 
fagitiye in the phuse where he was found.* 

''The principle of these cases/' says 
Chief Justice Tilghman,f ''is plain and 
undeniable. The territories where the 
crime was committed, and to which the 
criminal fled, were parts of the same 
empire, and under one common sovereign. 
The King of England could have no 
priyil^e against the King of Ireland; 
being one and the same person. Calcutta 
is part of the British Bmpire. The com- 
mon good of the whole forbids an asylum 
m one part for crimes committed in 
another. '' 

The duty of such surrender has been 
called a principle of the common law^ 
but that it was likewise recognised by the 
civil system is apparent from the practice 
of the Romanfl and the decision of the 
French Court of Cassation in the ODone 
case in 1808. § 

"It is well-known/' says W. W. Thorn- 
ton, I "that the power of extraditing 
criminals who had fled from one State to 
another, existed previous to the adoption 
of the Constitution of the United States. 
In a celebrated case,1[ Mr. Justice Catron 
said: 'The uniform opinion heretofore 
has been that the States, on the formation 
of the constitution, had the power of 
arrest and surrender in such cases, and 
that so far from taking it away, the con- 
stitution had provided for its exercise con- 
trary to the will of a State in case of a 
refusal, thereby settling, as amongst the 

*Twin' Law of Nations In Time of Peace. 375. 

tCom. V. Deacon, 10 Serg. ft Rawie, 199. 

ICh. J. Booth, in State v. Boxlne; 4 Harrington, 574. 

01 Hall's Law Jonm. lu. 

13 Crim. Law Mag. 787. 

fHolmes v. Jennison, 14 Pet. (U. S.) 540, S97. 



States, the contested question whether, on 
demand, the obligation to surrender was 
perfect and imperative, or whether it rest- 
ed on comity and was discretionary.' In 
another case it was said: 'In considering 
this question it is material to observe, 
that this clause of the constitution does 
not contain a grant of power. It confers 
no right. It is the regulation of a previ- 
ously existing right.'* This power was 
frequently exercised at an early day, and 
criminals seeking an asylum in one colony, 
province or State, were delivered up to 
the government or sister State or colony 
making a demand or request for their 
bodies and alleging that they had com- 
mitted a crime within the jurisdiction of 
the demanding government. ''f 

Again the same author says: "It was 
the practice of the colonies to deliver up 
fugitives from justice, and qnaai treaties 
existed between the thirteen colonies pre- 
vious to the adoption of the articles of 
confederation and to the adoption of the 
constitution. % It Is therefore usually con- 
ceded that the Constitution and Laws of 
the United States only regulated the prac- 
tice of delivering up fugitives, and made 
obligatory what was merely comity. "§ 

In 1842, Governor Porter, of Pennsyl- 
vania, addressed a '' requisition'' to Hon. 
Thomas S. Bell, as President Judge of 
the 15th Judicial District of Pennsylvania, 
and to the other Judges and Justices of 
the Peace of that commonwealth, reciting 
that ^'a certain Henry Jackson stands in- 
dicted in the State of Maryland," for hav- 
ing aided certain negroes to run away 

*In re Fetter, 3 Zab. (N. J.) 311. 

t3 Crim. Law Mag. 787. 

is Crim. Law Mag. 257 (Note to Knowlton's case.) 

9S Crim. Law Mag. aS7 (Citing Kentucky v. Dennison, 
24 How. 66; In re Certain Fugitives, 24 Am. Jur. sa6; Prigg 
V. Com. 16 Pet. [U. S.]; 6u) . 
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from their owner, that being a ''crime, 
punishable as sach by the laws of Mary- 
land,'' and requesting that Jackson ''might 
be arrested and deliyered up'' to the agent 
of Maryland "agreeably to the Gonstitn* 
tion of the United States and the Act of 
Congress of the 12th of February, 1793/' 
and authorizing and requiring Judge Bell 
"to issue a warrant, in due form of law ^ 
for apprehending and securing the said 
Henry Jackson," etc., that he might be 
removed to Maryland. 

Judge Bell declined to comply with the 
requisition, upon the ground that the 
right to cause the fugitive's arrest and de- 
livery, after a demand by another State, 
under the constitution and Act of Con- 
gress, lay with the executive and that 
judicial interposition was therefore no 
longer necessary. In a letter to Governor 
Porter, dated November 1, 1842, explain- 
ing his position, he refers to the practice 
in the colonies as follows: 

"Prior to the American Revolution, a 
criminal flying from one English colony 
into another, found no protection, but 
was arrested by the authorities of the ter- 
ritory into which he fled, and was deliver- 
ed up for trial within the jurisdiction 
where the offense was committed, and 
this, because the several colonies formed 
but parts of the same empire, under a 
common sovereign, and therefore present- 
ed no opportunities for the conflict of the 
right and duties of independent sover- 
eigns."* 

II. — THIS DUTY ALWAYS BBCOGKIZED IK 
THE ENGLISH COLONIES IK AMERICA. 

Upon the settlement and establishment 
of the English colonies in America, the 
necessity arose of enforcing the obligation 

H Pm. Law Journ., isi, IS3. 



to surrender fugitives from one colony to 
another. So well was the duty to sur- 
render in such cases understood that, in 
the history of the whole colonial period, 
there is no record of its deniaL When a 
criminal, charged with a violatian of the 
laws of one English colony, was discover- 
ed within the territory of another he was 
taken into custody, and delivered over, as 
a matter of course, for trial in the colony 
whose laws he had offended. 

If this practice had not been followed, 
offenders might easily have escaped punish- 
ment. 

The colonies, like the States of the 
Union, possessed no extra territorial juris- 
diction and could not reach offenders 
against their laws, who had withdrawn 
from their limits, except by the aid of 
the authorities of the colony to which 
they fled, and the colony to which such an 
offender might flee possessed no authority 
to try him. 

III. — THE CONFEDERATIOK OF 1643. 

While as between the several colonies of 
the English, the moral duty of surrender- 
ing fugitives to the justice of the colony 
having jurisdiction of the offense would 
have doubtless made the practice impera- 
tive from motives of self protection and 
orderly administration of criminal justice, 
without any formal regulation on the sub- 
ject, some of the older settiements deem- 
ed it wise to establish a properly defined 
system of rendition, and the earliest com- 
pact between the Euglish colonies in New 
England contained a provision whose 
principal features have been followed to 
the present time. 

On the 19th of May, 1643, by the 
articles of confederation entered into by 
the plantations of Massachusetts, of New 
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Plymouth^ of Connecticut, and thegoyem- 
ment of New Hayen, with the plantations 
in combination therewith, these four col- 
onies formed a union for mntnal protec- 
tion against the encroachments of the 
Dutch and French, and for better security 
against the hostility of the Indians. The 
union lasted nearly fifty years, and the 
colonies within it were known as the 
''United English Colonies." 

The articles numbered twelye in all, and 
the eighth contained, among other things, 
the following stipulations:* 

''It is also agreed that if any servant 
run away from his master, into any of 
these confederate jurisdictions, that in 
such case, upon the certificate of one 
magistrate in the jurisdiction out of which 
the said servant fled, or upon other due 
proof, the said servant shall be delivered 
either to his master or any othur that pur- 
sues and brings such certificate or proof. 
And that upon the escape of any fugitive 
or prisoner for any criminal cause, whether 
breaking prison, or getting from the of- 
ficer, or otherwise escaping, upon the cer- 
tificate of two magistrates of the jurisdic- 
tion out of which the escape is made, that 
he was a prisoner, or such an offender at 
the time of the escape, the magistrates, or 
some of them of the jurisdiction where, 
for the present the said prisoner or fugi- 
tive abideth, shall forthwith grant such a 
warrant as the case will bear, for the 
apprehending of any such person and the 
delivery of him into the hand of the oflScer 
or such person who pursueth him; and if 
there be help required for the safe return- 

•Haxard. Hist. Coll.; vol. II. i. S: Winthrop, Hist, 
Mass.; Yol. II, lox ; Spear on Extradition (ad Ed.), Part 
II, S83, sec. I; Moore on Extradition, sec. Si7; 13 Am. Law 
Rev., i8x, 183; Increase Mather's New England Troubles ; 
Neal; Hntchinson; Pitkin's Hist.; Grahame's Col. Hist, 
of U.S. 



ing of any such offender, then it shall be 
granted unto him that craves the same, 
he paying the charges thereof.'' 

Mr. I. T. Hoague, in his admirable 
article on the inter-state rendition mat- 
ter,* says: 

''This provision is of interest, from the 
fact that it appears to be the forerunner 
of the corresponding provisions in the 
articles of confederation and in the con- 
stitution; and the framers of those instru- 
ments were undoubtediy familiar with it, 
as that under which these colonies had 
maintained their relations in this regard. 
Like the provisions in the later instru- 
ments, the language of this compact is 
absolute and unqualified. No discretion 
is lodged either expressly or by implica- 
tion in the government on which the de- 
mand is made, but upon the production 
of the certificate of two magistrates a 
warrant shall be granted in all cases." 

Spear says:f "The necessity for this 
early compact grew out of the fact that 
the colonies of New England were con- 
tiguous to each other, and that criminals 
might easily flee from one to another, in 
order to escape punishment for their of- 
fenses. The jurisdiction of each colony 
was confined to its own territory and 
could not reach a criminal who had 
escaped to the territory of another colony, 
unless he was brought back to the juris- 
diction from which he had fled. To secure 
this result an extradition compact between 
these colonies was formed, alike in the in- 
terests of public justice, and for mutual 
protection." 

*i3 Am. Law Review, 181. 

fSpear on Extradition (ad Ed.), Part II, 384, sec. I. 

Note.— "Every province renounced the right of pro- 
tecting fugitive debtors or criminals from the legal pro- 
cess of the particular community which they might have 
wronged and deserted." Grahame's Col. His. of U. S. 
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The agreement was renewed in 1670 as 
article seven of the new articles of con* 
federation, with the single change that 
the certificate of one magistrate was de- 
clared snffioienty instead of that of two.* 

It seems, therefore, that after an experi- 
ence of nearly thirty years, the colonies 
within the confederation, instead of being 
dissatisfied with this provision on the 
ground that it was too arbitrary, or gave 
a colony too much power over persons be- 
yond its own jurisdiction, were willing to 
re-adopt it, with a reduction in the 
amount of proof required to authorize the 
surrender. Rendition between the colonies 
belonging to the confederation was gOT- 
emed by this article during the existence 
of the union. 

IV. — PBAGTICB BBTWBBK THB BKGLISH 

AKD DUTCH. 

At this time the Dutch province of New 
Netherland might have afforded a con- 
venient refuge for law-breakers from the 
English colonies had the ancient princi- 
ples of the law of nations relative to the 
extradition of fugitive criminals been 
strictly adhered to. A most liberal policy, 
however, appears to have been pursued, 
both by the English and by the Dutch in 
the surrender and recovery of fugitives, 
and instead of requiring the prima facie 
evidence of criminality, required by near- 
ly all the treaties in force between nations 
at the present time, offenders were mutual- 
ly delivered up to justice upon proof of 
the existence of a charge of crime against 
them. 

During the conflict between the Eng- 
lish and Dutch, concerning the eastern 
boundaries of New Netherlands, three of 
Stuyvesant's servants escaped from New 

^Mass. Rec. Vol. IV, pt. s 471. 473: i3 Am. Law Rer. 181. 



Amsterdam and fled to New Haven. 
Stuyvesant demanded their rendition ad- 
dressing his letter, Winthrop says, to 
"New Haven in New Netherlands."* 

Immediately before this, Stuyvesant by 
means of a strategy, had seized a Dutch 
ship at New Haven because the vessel had 
taken in a cargo there without a permit 
from the New Amsterdam government, 
and Stuyvesant had pronounced her a 
smuggler upon the claim that New Haven 
was within the territory of New Nether- 
lands, asserting with some considerable ex- 
tension of his former claim that New 
Netherland embraced the whole country 
from Gape God to Gape Henlopen.t A hot 
and furious correspondence followed until 
finally Stuyvesant refused to hold further 
communication with Governor Eaton and 
retorted by complaining of him to the 
New England authorities. 

Upon the demand for the rendition of 
the Dutch fugitives, Eaton was able to 
retaliate in acts, as well as words. It was 
not wise to ask a favor with the air of a 
sovereign. Eaton refused to return the 
fugitives contrary however to the advice 
of Governor Wiutbrop, of Massachusetts, 
who considered that such an act of coar- 
tesy though asked for in this objectionable 
way, could be assented to without pre- 
judice to the. territorial title of the 
English. 

On Eaton's refusal to surrender the 
fugitives, Stuyvesant's conduct was char- 
acteristic. It was of no little importance 
to all the colonies that fugitives from jus- 
tice or from labor in any one of them 
should not find an asylum in another, and 
to retaliate in kind upon Governor Eaton 
was a most unpopular proceeding even in 

•Bryant's History. Vol. II. laft. 
tBryant's History. Vol. II, laS. 
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NewNetherland. NeyertheleBsStnjTesant 
issaed a proolamationy eyery word of 
which flashed with indignation, declaring 
that ''if any person, noble or ignoble, 
freeman or Blaye, debtor or creditor, yea 
to the lowest prisoner included, mn away 
from the colony of New Hayen, or seek 
refage in oar limits, he shall remain free 
ander oar protection on taking oath of 
allegiance.'' It was at least a bold act if 
not a masterly stroke of policy. 

Goyemor Winthrop lamented the more 
that New Hayen had not followed the 
adyice of Hassachasetts, instead of obstin- 
ately adhering to its own judgment, "in 
parsait whereof this damage and reproach 
befell them.'' 

Bat it was as easy to recapture a 
prisoner as to cut out a ship, and 8tuy- 
yesant was not a man to satisfy himself 
with proclamations or let his actions lag 
behind his wrath. Howeyer load he bark- 
ed his bite was always worse than his 
bark. He contriyed to get letters conyey- 
ed to the refugees in New Hayen, both 
from himself and from the Dominie of 
New Amsterdam. They were assured of 
a full pardon for offenses in the past and 
plied with promises of good treatment in 
the future. The men were persuaded by 
his assurance and returned to New Nether- 
land. It was then easy enough to recall 
with dignity his offer of protection to of- 
fenders against the laws of New Hayen, 
which he had already explained to Mas- 
sachusetts and Virginia was only intend- 
ed to apply to that colony.* 

The publication of this proclamation 
was set forth as one of the grieyances of 
the people against Stuyyesant's goyern- 
ment in the remonstrances submitted to 

•Id, us. U7. 



the States general under the date of the 
28th of July, 1649, as follows: 

'' The publication of a placard offering 
freedom and protection here to those 
liable to ciyil or criminal prosecution in 
New England, hath also greatly embitter- 
ed the minds of the Bnglish, and it was 
considered to be one of eril consequence."* 

In the answer of the West India Com- 
pany the following explanation was made: 

"We are informed that the Bnglish in 
the colony of New Hayen, in New Eng- 
land, had, contrary to ancient custom, 
protected the company's seryants and 
freemen who had run away, and, though 
requested, would not allow them to return 
to their lords and masters. A proclama- 
tion was then issued, with the adyice of 
the council, that whosoeyer would come 
oyer to us from thence, should be pro- 
tected in like manner, on Ooyernor Eaton 
letting some fbgitiyes go, who returned 
back to us, the proclamation was annull- 
ed" &at In a paper drawn up by Gor- 
nelius Van Tienhoyen, Secretary to the 
Director and Council of New Netherlands 
the incident is spoken ot as follows: 

''As the English of New England har- 
bored and employed all fugitiyes, whether 
persons in the company's serrice or free- 

*N. Y. Col. Doc. Vol. I. p. S7I : Id. p. 3x1. 

t** Answer" (of the W. I. Co.) (Uted mt the Hague. Jan. 
31, 1650, **to the remonstrance delivered by the delegates 
from New Netherland on the sTth of January, 16S0, to the 
High and Mighty Lords States General of the United 
Netherlands," (From the Royal Achieves at the Hague ; 
Lok4tkas of the States General ; Rubric W$si Indisth$ 
Compagnie, No. 30; 7th Division of the Bundle) N. Y. 
Col. Doc. Vol. I, (Holland Documents 1603-1656) p. 34a 
(38). 

NoTB.— The remonstrances were exhibited to the States 
(Seneral on the 37th of January, 1650^ and in ** short digest*' 
the incident is thus spoken of : 

"The English were highly indignant at that atrocious 
proclamation in which he " (Stuyvesant) ** offered free re- 
fuge to all those who had fallen into the hands of justice 
in New England, no matter what their crime was." Id. 
331,335. 
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men^ who fled to them from the Manhat- 
tans without a pass, which is required by 
the custom of the country, the commis- 
sioners endeavored to induce the English 
to restore the fugitives according to a 
previous agreement entered into with 
Governors Eaton (sic) and Hopkins. But 
as the former declined to surrender the 
runaways to us, although earnestly solicit- 
ed so to do, the director and council, pur- 
suant to a previous resolution, issued a 
proclamation by way of retaliation, to the 
effect that all persons who should come to 
New Netherland from the province of 
New Haven (all other places being ex- 
cepted), should be protected, and as the 
governor delivered up to ' us some fugi- 
tives, the director and council revoked 
the proclamation, and since then matters 
have gone on peaceably,'* &c.* 

It thus appears that the system between 
tlvd English and Dutch up to this time 
was based upon the law of nations, so far 
at least as to requiring and assuring reci- 
procity; and for a breach of compliance 
recourse was had to retaliation; but the 
main requisite, namely the production of 
absolute proof of guilt, recognized by the 
law of nations as necessary for the basis of 
a demand for surrender, was entirely dis- 
regarded. 

V. — ^THB TREATY OF HARTFORD. 

But even this liberal system was chang- 
ed for a simpler one, and from the year 
1650 until New Netherland passed into 
the hands of the English the same man- 
ner of surrendering fugitives was followed 

*** Secretary van Tienhoven's answer to the Remons* 
trance from New Netherland,'*— Ady. 29 Nov. i6so. The 
Hague : (From MS. in the Royal Archives art the Hague ; 
Loketkas of the States General; Rubric West Indische 
Compagnie, No. 50; 15th Division of the Bundle); N. Y. 
Col. Doc. Vol. I. (Holland Documents 1603-1656) p. 442, 
418. 



between the Dutch and the English as 
that provided by the confederation of 1643 
among the New England colonies. By the 
treaty of Hartford, concluded September 
19th, 1650, the following stipulation was 
entered into between the United English 
Oolonies and ''Petrus ^tuyvesant. Direc- 
tor General of New Netherland'^ 

** Bespecting fugitives: It is agreed that 
the same method shall be observed be- 
tween the United English Colonies and 
the Dutch Mation in this country of New 
Netherland, agreeably to the eighth arti- 
cle of the confederation between the Un- 
ited English Colonies in that case pro- 
vided. '''* The treaty was approved and 
ratified by the States General at the 
Hague, Feb. 22, 1656.t 

O'Callaghan in the preface to his com- 
pilation of the Laws and Urdiances of New 
Netherland says: 

"The only law ever derived from New 
England was that against ' Fugitives from 
Service' which was engrafted, in the year 
1650, on the laws of New Netherland, by 
the treaty of Hartford whereby it was stipu- 
lated,'' &c.t 

VI. — CASB OF THB PIRATE BASF. 

A case of some interest is that of the 
pirate Sebastian i<aef and his lieutenant 
Van Kampen, whose arrest in New Nether- 
land was requested by the Spanish Gov- 
ernment in 1655. The following refer- 
ences will show the practice of those 
times, in regard to fugitives amenable to 
justice abroad who sought refuge in the 
colonies. 

On Saturday, July 10th, 1655, the States 
General, having received from Don Este- 

•N. y. Col. Doc. Vol. IV. 6ii. 

fid. 339. 

tO'Callaffhan's Laws and Ord. of New Neth. preface p. 
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Tan de Oarmarra y Gontreras^ the Spanish 
Ambassador, an application for Uaefs 
arrest, passed a resolntion in the following 
language:* 

''Bead at the assembly, a certain mem- 
orial from the Spanish Ambassador, re- 
questing the magistrate of the City of 
Amsterdam be written to, to apprehend 
and seize the goods of Sebastian Haef, a 
captain or privateer committing piracies 
in the West Indies on the subjects of the 
Most Illustrious King, and who is at 
present sojourning at Amsterdam, afore- 
said; also that the Goyemor of New 
Netherland be instructed to arrest in their 
harbors, Joan van Kampen, his lieutenant, 
together with his ship and effects; that 
law and justice be administered to the one 
and the other, for the behoof of the 
interested, with infliction of exemplary 
punishment for the piracies they have 
committed; which being considered it is 
hereby resolved and concluded to request 
the Lords of Holland to recommend to 
the said magistrate to administer good, 
brief and prompt justice in the premises 
aforesaid; also to afford the interested full 
justice.'* 

On the 11th of December, 1656, the 
Spanish Ambassador, wrote to the States 
General as followB:f 

'' The undersigned Ambassador of Spain, 
represents to Messrs. the States General, 
that notwithstanding their lordships were 
pleased, on the request he had made in 
his memorial of the 10th of July last, to 
order magistrates of the City of Amster- 
dam, to apprehend the person and effects 
of Captain Sebastian de Kaeff, (sic) who, 
on his own confession, (exhibited at the 
same time to their lordships in an authen- 

•N. Y. Col. Doc. Vol. I. 576. 
tibid 576. 



ticative form), acknowledged having com- 
mitted piracies in the West Indies, on the 
subjects of the King, his master, and that 
his lieutenant, Jan van Campen (sic) con- 
tinued the same robberies with his ship, 
and by his orders; * ♦ ♦ Yet their 
lordships just resolution was of no avail, 
inasmuch as the said pirate, having been 
released by the magistrate of Amsterdam 
from the prison in which he had been 
confined for four or five months on his 
own sworn security, contrary to all forms 
of law, notwithstanding the objections of 
his Majesty's Consul, resident at Amster- 
dam, without any punishment for the 
robberies and crimes he confessed he had 
committed, returned in the month of 
April to New Netherland, doubtless for 
the purpose of their (sic) continuing his 
piracies with his lieutenant, or at least 
withdrawing himself from the chastise- 
ment he knew he merited; so that the 
said Juan Gallardo has not been able to 
obtain any other satisfaction than an act, 
copy whereof is annexed, from Sierre 
Grand Escontette of the said city, who pro- 
mises to have justice done him, when the 
pirate will return thither. But having 
been notified, apparently, by his wife or 
friends of this promise, he will take very 
good care not to return to these provinces, 
where the said Gallardo has been in vain, 
waiting several months for him at con- 
siderable expense; their lordships are most 
earnestly entreated and required to be 
pleased to dispatch requisitory letters in 
favor of said Juan Gallardo, addressed to 
the governor or magistrate of the said 
New Netherland to arrest said Captain 
Sebastian de Raefl (alias Martin Bas- 
tiaenssen), with his Lieutenant Jan van 
Campen, on their arrival at the port of 
said countiy, whore 'tis stated they ordin- 
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arily retire with their plunder; to seise 
their ships and effects for the satisfaction 
and indemnification of said Oallardo, and 
other his Majesty's subjects interested in 
their prizes, and afterwards to send both 
these pirates prisoners to these proyinces 
for trial and exemplary punishment as 
disturbers of the public peace, with or- 
ders, in case the pirates should not be 
found there, to cause to be restored with- 
out delay to said Juan Gallardo, (as law 
and justice dictate, leaving to the pur- 
chasers their recourse against those pi- 
rates), his nine negroes, and all the others 
he will recognize there belonging to the 
said prize * * ; a demand as equitable 
that the said ambassador will not doubt 
but their lordships will most willingly 
grant it, as a proof that they do not 
approve such piracies, and to prevent the 
impunity thereto being an encouragement 
to the disturbance of the public tran- 
quility." 

On the 16th of January, 1656, Gamarra 
again wrote to the States General* re- 
minding them of his former request and 
urgently entreating compliance therewith. 

Upon this the States General, on the 
day, resolved ''to request Messrs. the De- 
puties from Holland, to take information 
at their convenience, upon the matter 
aforesaid, and acquaint their High Mighti- 
nesses thereof, f 

On the 10th of January, 1656, the States 
General passed another resolution in the 
following language :| 

'' The additional memorial of the ambas- 
sadors of Spain, presented to their High 
Mightinesses, on the 6th instant, reject- 
ing the case of Johan Gaillardo (sic) a 

•S. Y. Col. Doc. Vol. I, sSo. 

tibid S8i. 

tibid. 



Spanish pilot, against Captain Sebastian 
Baeff and his Lieutenant Jan van 0am- 
pen, * * is again brought before the 
assembly; and the same being considered, 
it is resolved and concluded hereby t6 re- 
quest and commission Mr. Vogelsangh to 
inform this ambassador that the said cap- 
tain was duly and legally discharged at 
Amsterdam; copy of the aforesaid memoir 
and of that presented to their High 
Mightinesses on the same subject on the 
11th of December, shall be transmitted to 
the Director-General Stnyvesant with or- 
ders, in case he find, on due inquiry, the 
matter to be as narrated in the aforesaid 
memorial, to send the above-named Jan 
van Gampen }x\iher,p$de ligatOy and, more- 
over, to allow those interested in the re- 
claimed slaves, to obtain good, brief, 
prompt and full justice.^ 

Accordingly and on the same day a let- 
ter accompanied by copies of the mem- 
orials of the Spanish Ambassador and an 
extract of the above resolution, was sent 
to Director Stnyvesant* '^with order and 
command that^ he '^r^ulate'' himself 
^'precisely according to the tenor thereof 
without in any wise failing therein.'' 

Nothing appears to have been done in 
the matter, for on the 27th of April, 1656, 
the council of Amsterdam addressed a let- 
ter to the ''governor and other officers of 
justice in New Netherland, as follows:! 

''Honorable, wise, prudent, right dis- 
creet gentlemen. 

Jan Gkdllardo Verrara (sic) a native of 
St Lucas of Barameda, a subject of his 
Boyal Majesty of Spain, hath represented 
to us that he, some years ago, sued for the 
restitution of several slaves and other 
property taken from him by a certain 

nbid sSi. 
tIbid 6i7. 
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privateer and brought into New Nether- 
Ift&d without his being able, up to this 
time to procure satisfaotion therefor, re- 
questing our letters recommendatory there- 
unto; wherefore we have consented to re- 
commend the matter hereby to your 
Honors, to the end that you may render 
prompt and expeditious justice to the 
above-named Gaillardo. Which will in- 
sure our friendship, and we shall be al- 
ways ready to reciprocate." 

On the 3d of January, 1657, Oamarra 
again wrote to the States General request- 
ing them to order anew the arrest of 
Captain de Baaff and his lieutenant.* 
After reminding the States General of the 
matter, he says '^This poor man, having 
proceeded thither in the belief that their 
lordships orders would be obeyed, and 
having discovered the said negroes and 
presented the petition * * for restitu- 
tion or at least attachment thereof has 
derived no other benefit from all the 
fatiqne and expense of so long and danger- 
ous a voyage, and from all his diligence, 
than the illusory resolutions of the direc- 
tor and council * * who, their lord- 
ships will perceive, acted with so much 
passion as even to refuse to examine the 
witnesses he was willing to produce to 
prove his right," etc 

On the 4th day of January, 1657, the 
States General ordered the governor of the 
Island of Curacoa to imprison the pirates 
should, they go there, and further ''Mr. 
Huygens and the other High Mighti- 
nesses Deputies for the aibirs of the West 
Indian Company^ were directed to in- 
quire and report upon the matter.f 

On the 25th of January, 1657, upon the 
report of the deputies, the States General 

•N. V. Col. Doc. Vol. II, f . 
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ordered that the Director General and 
Council of New Netherland be again 

written to and that the governor of 
Guracoa be instructed *' to imprison said 
captain and lieutenant and to seize their 
ships and effectst, whenever they came 
there, in order to be sent hither pede ligaio 
for punishment, being guilty of divers 
piracies committed against the King of 
Spain's subjects/'* 

On the 12th of April, 1657, the Gom- 
mon Gouncil of New Amsterdam request- 
ed ''Mr. P. S. Stuyvesandt (sic) Director 
General, &a, to let him, said Gallardo, 
against Captain Sebastiaen Kast (sic) and 
his lieutenant, J. A. Campen (sic) or 
others, obtain quiclc and speedy justice.^f 

On the 20th of October, 1657, the direc- 
tor-general and council wrote to the States 
General a complete review of the case. In 
their letter they say that to read and ex- 
amine all the ''papers and documents re- 
lative to the aibir" will too much inter- 
rupt your High Mightinesses' application 
to higher and weightier aflhirs, in the 
same manner as the bold and shameless 
impertinence of the aforesaid Gaillardo, to 
the effect that we merely glance at your 
High Mightinesses' recommendations with- 
out correcting the complaint, has troubled, 
and disturbed not a little our small occupa- 
tions. The ambassador has been very much 
imposed on by the aforesaid Gaillardo, and 
consequently your High Mightinesses, by 
the ambassador, in regard to the merits of 
the case, in representing that we had de- 
meaned ourselves angrily towards him, 
Gaillardo, in reftising of justice and ex- 
amination of witnesses whom the said 
Gaillardo was willing to propose. The 
contrary appears by the papers. * * The 

•Ibid 3. 
tibid 4. 
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truth of the matter is, that Sebastiaen 
Raaf (sic) and Jan van Gampen have 
never been here, at least not in our 
time."* 

On the 26th of April, 1658, the States 
General referred the letters and enclosures 
to the deputies of the West India Gom- 
pany-t 

YII. — DISPUTE BETWEEN THE ENGLISH 
AND DUTCH CONOBRNINQ THE SOUTH- 
EBN BOUKDABIES OF NEW NETHEB- 
LAND. 

At this time the southern boundary of 
the Dutch possessions was in question. 
The Dutch had several settlements within 
territory claimed by the English. One of 
these was located on Delaware Bay, then 
called the South Biver, and this territory 
the English contended was a part of the 
province of Maryland. Accordingly both 
the Dutch and English insisted upon their 
right to prosecute offenses committed in 
the disputed territory. The English re- 
fused to surrender to the Dutch, offenders 
charged with the commission of crimes in 
these settlements, and in retaliation, the 
Dutch harbored fugitives fleeing from the 
English Golonies to New Netherland. In 
165S the English accused the officials of 
New Amsterdam of secretly sheltering 
fugitives from Virginia, and Vice-Director 
Alrichs was accordingly called upon to 
meet the accusation which he did in this 
manner: 

''As to what concerns some fugitives 
who came with two boats from Virginia, 
and were stranded on Gape Hinlopen 
(sic), there was nothing secret in the 
matter, which was simply thus: They 
have been here, one, two or three months, 

•Ibid 43. 
tibid 47. 



and on further inquiry, mostly left this 
place for the Manhattws and the north, 
except one whom I arrested and sent 
back."* 

In June, 1659, Vice-Director Alrichs 
addressed the following letter to Governor 
Fendall of Maryland: 

''Honorable, Worshipful, Wise Bight 
Prudent Sir: 

Having understood here that some delin- 
quents and fugitives from this place are 
harbored and skulking within your juris* 
diction, domain or district, we have there- 
fore resolved by this, our letter, to make 
declaration and give notice who those per- 
sons are, and how named, to wit: Hans 
BoelofT, of Stockholm; Andries Thomasen, 
of Jutland in Denmark; Gomelins Jnr- 
riaenren, of Winseren in Sweden; Jacob 
Jansen, of Antwerp; Jan Hinge, of Utrecht 
and Evert Brants, of Amersfort, all sol- 
diers, who have enlisted in such service 
for a considerable time. Some of them 
have deserted from here without a pass^ in 
consequence of bad climate, others through 
rebellion and wicked disobedience. And 
being informed that they are skulking 
within your Honor's jurisdiction we were 
unwilling to neglect to greet your Honor 
herewith by the bearer of this letter, and 
also respectfully to request for the main- 
tenance of justice, that those persons, as 
well as all such who, to get rid of the pay- 
ment of their debts have absconded from 
hence, whom we shall from time to time, 
make further known, may, at our ex- 
pense, be sent back, as we have heretofore 
done by the governor of Virginia, on his 
Excellency's request, who has also pro- 
mised to reciprocate; for which reason we 
trust that equity and policy proper to 
maintain neighborly friendship, have a 

•Ibid S4. 
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place in your Honor's breast, and that 
yonr Honor will condescend to grant ns 
this request We further ask, in order to 
prevent such desertion, that henceforth 
none of our nation may be permitted to 
come from this place within your Honor's 
jurisdiction, except such as can exhibit a 
pass or free leave under our hand; on 
this, our special friendship, and the ser- 
vice of this State depend, and we shall 
reciprocate in like manner, and even 
much farther; desiring yonr Honor will 
please to allow us to receive a note in an- 
swer to this, awaiting which, we remain 
after suitable compliment and commenda- 
tion unto Ood's protection. Tour obedient 
neighbor and servant, 

CoBKELius Vak Gesel, Secretary. 
New Amstel, the 25th of June, 1659* 

On the 3d of August, 1659, Governor 
Fendall replied as follows :f 

"Sb. — I receaved a letter from you, 
directed to mee, as to Lord Baltemores 
Leiftenandt of the Province of Maryland 
wehere in you seeme to suppose yo' selfe 
to bee Governo' off a people seated in a 
part off Delaware Bay, w** I am very well 
informed lyeth to the soveth ward off the 
degree ffoui-ty Aand therefore, can by noe 
meanes owne or acknowledge any for Gov- 
emo' there, but my selfe who am by his 
Lordschip appointed Leiutenandt of his 
whole Province leying between the de- 
greas of thirty eight & ffourty. But doe 
otherwise desyre you to hould me excused, 
iff 1 use my uttmost endeavour to reduce 
that part off his Lordschips Province unto 
itts due obedience under him." 

The refusal was based simply on the 
ground that the offence was committed 

•N. Y. CoL Doc. Vol. II, (Holland Documents x6S^ 
tibid 67: 1 N. Y. Hist. Coll. III. 369. 



within the English jurisdiction, and there- 
fore was not within the cognizance of the 
Dutch authorities. 

This question of the boundaries of the 
Dutch possession was the cause of several 
other complications arising out of the 
escape of fugitives to the disputed ter- 
ritory. 

The journal of Augustyn Heermans, 
appointed ambassador from New Nether- 
land to Maryland in the same year to 
treat with the ** Honorable Governor Gen- 
eral and Council of Maryland" concern- 
ing ''the pretensions set up by Colonel 
Nathaniel IJtie to the South Biver" &c. 
contains the following entry: 

" October 18, Saturday 

We further inquired what was to be the 
understanding on the subject of our fugi- 
tives, and received for answer that they 
should, by law oblige such as were in debt 
to pay, but they did not mean to send 
them back in as much as they considered 
the people in Delowar (sic) Bay to be 
under their jurisdiction, and consequently 
were not fugitives from the general and 
council of the Manhattans. Whereupon we 
replied, that we too would adhere to the 
Lex Talianis in order to act in like man- 
ner."* 

VIII. — GOVERNOR 8TUTVB8ANT REQUEST- 
ED TO CAUSE THE APPREHENSION OF A 
MURDERER FOR THE ENGLISH. 

On the 7th of May 1661, Governor En- 

dicott of Massachusetts transmitted to 
Governor Stuyvesant the following: 

*Joiinial kept by Augustyn Heermans during his em- 
bassy from Director-General &c. Fetrus Stuyvesant and 
Supreme Council of New Netherland to Honorable Gov- 
ernor General and Council of Maryland, (from the origin- 
al in N. Y. Col. MSS, Secretary's office, Albany. XYHI ;) 
N. Y. Col. Doc. Yol. II, (Holland Documents 1657-1678) 
p. 88, 97. 
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"BosTOK 7 May 1661. 

giR — Haying receaved a letter from the 
Kings Ma''^ our gracions Soveraigne, a true 
copie whereof I have heere inclosed to 
yourself y and judge it no lesse than my 
duty by these bearers, gent* of knowne 
creditt and fidellity to his Ma^ ft unto us, 
to desire in case that Golonell Whalley 
and Golonell Goffe be come into your 
parts, as we understand they are, fled from 
hence, especially from the justice of the 
English Nation, thinking to shroud them- 
selves in these remote parts; that you 
would be pleased to deliver them to these 
beareres, wi*^ meete helpe to convey them 
out of yo' limitts into the English juris- 
diction, to be conveyed to Boston to be 
sent as by his Ma!*' is required. In doing 
whereof you will not only doe an act 
worthy the amity and correspondency that 
is between our Nation & yours but such as 
you shall finde us ready on the like occar 
sion to serve, and be Sir you' thankfull & 
much obliged Servant. 

John Endboott, Gov'n'. 

To the much hounored Peter Stuwes- 

sant Esq 
Gov'n' of the New Netherlands, these.*'* 

The following was the enclosure: 
"The Governo'of the Massachusetts 
Jurisdiction in New England having re- 
ceaved a letter from his most Excellent 
Ma^' Gharles the Second &c bearing date 
the 5th of March 1660 directed to the 
Goven' or Chiefe Magistrate or Magis- 
trates of his plantation of New England 
requiring the diligent searching for & 
apprehending of Golonell Edward Whally 
and Golonell William Goffe &c: — Having 
sent for the magistrates adjoining & pro- 
ceeded to make choice of & send M' 

•N. Y. Col. Doc. Vol. in, 41. 



Thomas Kirke ft M' Thomas Eelond (A. 
John Ghapin as their guide to attend on 
them) as meete messeng* to carry not only 
true copies of His Ma*^ letter to the Oov- 
em' of Gonecticott Dep* Govern' of New 
Haven and also to the Gov' of the Man- 
hatoes, or New Netherlands w*^ particular 
letters to each of them, for the beet, most 
speedy and faithful] executing His Ma** 
commands and gave the said messengers 
severall letters instructions and directions 
to attayne the end ft are as foUoweth:" 

Then came the letter sent to the Gov- 
ernor of Gonnecticut, the Deputy Gover- 
nor of New Haven and the Governor of 
Plymouth: 

"To y* Gov' of Gonecticott Dep. Gov. 
New Haven & Gov. of Plymouth mutatis 
mutandis. 

Sib — Having received a letter from the 
Kings Ma^ our gracious Soveraigne, a 
true copie whereof I have here enclosed, 
finding by the superscription hereof that 
it is of equall concemem* to yo' self ft such 
of the magistrates as are assisting to you, 
as it is to us or any heere, and at present 
more, because the Gent** rendered in bis 
Ma**"* letter guilty of so exercrable a mur- 
ther hath some whiles since departed this 
jurisdiction, wee have not beene wanting 
to ourselves in endeavouring the appre- 
hending of them by an order of our Conn- 
cill which hath bin issued out two 
moneths since, ft now after my advising 
w*^ our Magistrates as many as such a 
time would permitt, I thought it meete in 
discharge of our duty to His Ma^ by these 
bearers to send the same to yow, not 
doubting of your faithfuU effectual & 
speedy discharge of your duty to His 
Ma*' as is desired ft therein required, not 
els, but my due respects to yo' self ft not 
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doubting of 70' readiness to comply w* so 
jofit & necessary a command^ remaine. Sir 
j(f assured loyinge friend 

JoHK Endecott." 

IX. — OBDIKAKOB OF KEW KBTHBRLAKD. 

The following ordinance of the Director 
General and Council of New Netherlands 
''Prohibiting the bringing of Quakers and 
other strollers into New Netherland/' was 
passed May 17th, 1663: 

''The Director General and Council of 
New Netherlands To all those who shall 
see these Presents or hear them read^ 
Qreetingy make known. 

Whereas we daily find that many Vaga- 
bonds, Quakers and other Fugitives, are^ 
▼ithont the previous knowledge and con- 
sent of the Director Oeneral and Council, 
conveyed, brought and landed in this 
Government, and sojourn and remain in 
the respective Villages of this Province 
without those bringing them giving notice 
thereof, or such persons addressing them- 
selves to the Government and showing 
whence they come, as they ought to do, or 
that they have taken the oath of fidelity 
the same as other Inhabitants; the Direc- 
tor Oeneral and Council therefore do here- 
by order and command all Skippers, Sloop 
Captains and others, whomsoever they 
may be, not to convey or bring, much less 
to land within this Government, any such 
Vagabonds, Quakers and other Fugitives, 
whether Men or Women, unless they have 
first addressed themselves to the Govern- 
ment, have given information thereof and 
asked and obtained consent, on pain of 
the Importers forfeiting a fine of Twenty 
Pounds Flemish for every person, whether 
Man or Woman, whom they will have 
brought in and landed without the con- 
sent or previous knowledge of the Director 



General and Council, and in addition, be 
obliged immediately to depart again out 
of this GoYemment vrith such persons, the 
fine to be applied one-third for the Fiscal, 
one-third for the Informer, and the remain- 
ing third at the discretion of the Court 

Thus done at the meeting of the Direc- 
tor General and Council holden in Fort 
Amsterdam in New Netherland, the 17tli 
May A. D. 1663/** 

The passage of this ordinance was the 
last step taken with reference to the sub- 
ject during the period of Dutch rule in 
New York.t 

X. — OOMMI8SIOKEB8 INSTBUCTBD BT THB 
CBOWK TO IKQUIBB COKCBBNIKO PUQI- 
TITBS FBOM ENGLAND IN THB 00L0NIB8. 

In April, 1664, Colonel Richard NiooUs, 
Sir Robert Carre, George Cartwright and 
Samuel Maverick, appointed by Charles 
II., Special Commissioners to visit the 
colonies, were instructed, among other 
things, as follows: 

''You shall make due inquiry, whether 
any persons who stand attainted here in 
Parliam^ of High Treason, have transport- 
ed themselves thither, & doe now in- 
habite or recyde or are sheltered there, 
and if any such persons are there you 
shall cause them to be apprehended and 
to be put on shipboard and sent hith- 
er; to y* end that they may be pro- 
ceded w^ according to law. And you shall 

•O'Callaghan's Laws & Ord. of New York, 439; N. Y. 
Col. MSS. Secretary's office, Albany X, Part U, loS- 

tin a paper entitled " Vindication of Captain John On- 
derhill, in the name of as many of the Dutch and English 
as the matter concerns, which justly compels us to re- 
nounce the iniquitous government of Peter Stuy vesant 
over the inhabitants living on Long Island in America," 
it was chaiged among other grievances that he (Stuy ves- 
ant) ** hath acted treacherously toward Thomas Wilton, 
for, notwithstanding the government hath promised him 
safe secure conduct, he hath ordered his arrest and extra- 
di^ion." N. Y. Col. Doc. Vol. n, 151. 
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likewise examine whether any snch per- 
sons hare been entertained & received 
there since our retume into England, & 
what is become of them, & by whom they 
were received & entertained there; to y* 
end & for no other (for wee will not suf- 
fer y* Act of Indempnity to be in any de- 
degree violated) that those persons may 
be taken y' more notice of, & may hold 
themselves to take y* more care for their 
future behavior."* 

XI. — COBRESPOKDEKCE BETWEEN GOVER- 
NOR DONGAN AND THE GOYEROB-GEN- 
BRAL OF CANADA. 

In a letter to the Marquis de Denon- 
ville, Governor-General of Canada, dated 
at New York, October 13th, 1685, (shortly 
after the re-establishment of English rule 
in the colony). Governor Dongan makes 
the following reference to a demand for 
the surrender of certain persons who had 
fled from Canada and sought an asylum 
in New York: 

''In regard to your fugitives I assure 
you that such persons as you will think 
proper to send, who are acquainted with 
them, will not want for any aid or assist- 
ance that this government can supply to 
recover them. As for Jacques Vigor, this 
place shall not afford him a refuge. The 
woman's father is at full liberty to come 
in quest of his daughter, and we will as- 
sist him in whatsoever is necessary, "f 

•N. Y. Col. Doc. Vol. in. 51. 54- 

tGov. Dongan to Marquis de Denonville, N. Y. Col. 
Doc. Vol. IX. a92. 

Note.— In 16S4 the Council of Pennsylvania considered 
a bill for ** a union between us and West Jersey, to have 
liberty to prosecute offenders in the said West Jersey" so 
as to provide ** for all warrants to apprehend all persons 
by law punishable " The matter was at that time 'Meft 
to a treaty with them." Minutes of Council of Penn. 
Vol. I, 141. 147. 13 Am. Law Rev. 181. 

In i68s a *' hue and cry from East Jersie" was allowed 
by the Council to '* pass this Province and Territoryes." 
Id. Hurd Hab. Corp. (2d Ed.), SQS* 



In a letter to Governor Dongan, of June 
5th, 1686y M. de Denonville wrote: 

"I have been informed that several 
vagabonds, rogues & worthless rascals 
have, through a spirit of avarice, gone 
from this colony, and in order to draw 
some peltries from the savages, tell them 
lies and falsehoods to conciliate them and 
insinuate themselves into their confidence. 
I remarkt that they are alarmed and un- 
easy without any reason. I thought, sir, 
I ought to advise you of it, and that 
several of those worthless characters have 
repaired to you of whom you ought to 
have as much distrust as I, as they are 
capable only of bad acts which sooner or 
later they will commit among you. I 
should like much that you would consent 
to act in concert to expel those vagabonds 
assuring you that I will, on my part, em- 
ploy myself faithfully in having sought 
for and arrested all those who will be 
found coming into this colony amongst us 
without your permission.'** 

On the 26th of July, 1686, Governor 
Dongan replied: ''The strictest care shall 
be taken concerning runaways from you 
and those who are here, if you please to 
send for them, shall be conveyed to you, 
but if there be any soldiers who have de- 
serted, I desire you to give me the assur- 
ance that they shall not loose (sic) their 
lives, "t 

Governor Donogan's assurances do not 
appear to have resulted in the restoration 
of the fugitives for on the 1st of October, 
1686, M. de Denonville indicated his dis- 
pleasure in this language: 

"You were so good, sir, as to tell me 
that you will give me up all the deserters 

•N. Y. Col. Doc. Vol. m. 45», 
tIbid,46o. 
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▼ho, to escape the. chastiaement of their 
knayery, have fled to yon; yet, sir, yoa 
cannot but know those who are there, 
bat as they are all for the most part 
Bankrupts and Thieves, I hope that they 
will finally give yon canse to repent hay- 
ing afforded them shelter, and that yonr 
merchants who employ them will be 
punished for haying confided in rognes 
▼ho will not be more faithful to them 
than they haye been to onr people.*'* 

This called forth the following nnder 
date of December Ist, 1686: 

"I have desired yon to send for the de- 
serters, I know not who they are, bnt had 
rather snch fiascalls and Bankrouts (sic) 
as yon call them, were amongst their own 
coantrymen than this people, and will, 
when yon send word who they are, ezpell, 
not detain them, and nse all possible 
means to prevent yonr good wishes and 
hopes that our merchants may suffer by 

them."t 

XII. — AK "ANOIKTBD ROGUE AND VIL- 
lainb" from CONKECTICUT. 

In 1686, Qoyernor Treat, of Gonnec- 

ticnt, wrote as follows to Qoyernor Don- 

gan: 

MiLFORD, July y* 3d, 1686. 

Hono* S', 

" I hayeing so greate experience of your 

neighborly courtesies am imboldened to 

reqaest yo' bono" fayor and justice for a 

neighbor, yid. Dayid Bull, of Seabrook, 

who was as he saith Constable there y* last 

yeare and had a prisoner comitted to him 

and he charging a man w*^ him while 

seeking a second to haye charge also, the 

first let him escape, and cannot recoyer 

him, who is known to be anointed Kogue 

and yillaine for stealing horses et cet. 

*Ibid. 461. 
tlbid. 463. 



And this bearer tells me he is greatly 
damnified in one of onr Courts for his 
letting run away and he hears he is fled 
westward, he humbly crayes y* bono" good 
countenance and order to any of yonr in- 
ferior oflSoers for his aid and assistance if 
he proyes to need it ft desire it for his 
apprehending and securing him for jus- 
tice if he proyes to light on him within 
yo' proyince and you shall assure yonr 
selfe of the like readiness to serye yo' 
bono' and it hath been no small trouble 
y* could not answer yo' desires of the same 
kinde w*^ I alwayes stand ready to doe but 
y* wilderness is wide and so many rogues 
that entertaines and conseales them y^ we 
cannot serye our friends as we would."* 

XIII. — GA8B OF ABRAHAM O0yERKEX7R.t 

On the 7th of January, 1693, Goyernor 
Fletcher, of New York, demanded of Sir 
William Phips, Ooyemor of the Proyince 
of Massachusetts Bay, the surrender of 
Abraham Ooyemeur as a fugitiye firom 
justice. He forwarded to Phips a copy of 
a letter in Dutch written at Boston by 
Ooyemeur to his parents, in which Ooy- 
emeur told of an interyiew he had had 
with Sir William Phips, concerning Ooy- 
ernor Fletcher's administration, and ac- 
cording to the translation accompanying 
Fletcher's letter, had recounted how Sir 
William had said: *' This old King James 
Council that is at York spoils all, and 
they must be out; the Ooyemor is a poor 
beggar and seeks nothing but money and 
not the good of the country ."J 

Fletcher in demanding Ooyemenr's re- 

•N. Y. Col. Doc. Vol. Ill, 386. 

tAbraham Govemeur was clerk of the " Committee of 
Safety" in 1689; a supporter of Leisler; was imprisoned 
and condemned as a traitor in 1691, but was afterward 
pardoned. 

^Abr. Govemeur to his parents, N. Y. Col. Doc. IV, 
4. (N. Y. Papers III, E. 25.) 
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tani^ said: ''Possibly yoa may nofc know 
the person, but the ill eonsequenoes which 
this letter has produced, being sent from 
one hand to another of y* discontents in 
these p%rts of their majesties domains, 
and yonr name being used as a yoncher to 
what he asserts, I thought myself obliged 
to lett you know, if the things alleged be 
true, you have forgott your duty to their 
majesties and your manners to gentlemen. 
If you have not discoursed these things to 
that fugitive who has fled from this pro« 
yince, after conviction and sentence pass- 
ed upon him (for) murder, and what he 
says he ficticious, invented by himselfe, 
you will think fitt for your own vindica- 
tion to secure his person and return him 
to this place being that of his former re- 
sidence and from whence he has fled with 
apparent designs of disturbing the peace 
of this government"* 

Thomas Glarke was appointed messen- 
ger to convey the demand to Phips. 

On January 20th, 1693, Oovemeur him- 
self wrote to Governor Fletcher as follows: 

'^ I am informed by Mr. Clarke's mes- 
sage fro' yourselfe to his Excell. Sir Will- 
iam Pbipps (sic) of your demands to have 
sent me to New Yorke a prisoner for the 
writeing of a certain letter y* contents 
whereof are construed by yourselfe as y* 
words of his EzcelL to me. I doe p'sume 
y* originall is not well examined, for if 
any such matter be written, it is w^^ I 
have been informed of by others and not 
relating to his Excell; you are also pleased 
to term me a fugitive from y* hands of 
justice, w^ by an order from yourself and 

•Got. Fletcher to Sir Wm. Phips, n>id, 3. (N. Y. Papers 
m £. 24.) 

NoTB.— A reference to this case is contained in the N. 
Y. Law Jonmal of March 16, 1891. 



Gouncill dated y* first of Sepf last is con- 
tradicted, wherein you were pleased to in- 
sist that myselfe and others y* priaoneis 
were sett at liberty by virtue of Her 
Majesties order in council dated y* 13 th 
May last directed to yourself."* 

On January 27th, 1693, Sir William 
Phips declined to comply with Gov. 
Fletcher's demand, saying: ^I see noe 
cause to deliver Mr. Ck>vemeur unto yonr 
Jayler for I have examined him concern- 
ing his being sett att liberty and it ap- 
pears by a certificate fro' the Clerk of 
your Gouncill by your order given that in 
pursuance of the Queen's command you 
were obliged to lett him out of prison.^f 

In an account of his interview with Sir 
William Phips, Glarke says : 

*^ I demanded again y*^ Oovemeur might 
be seized and delivered to me, according 
Governor Fletcher's lett' * * He said 
that he would take it into considera- 
tion and speak with him, and then give 
me an answer. ♦ ♦ 8'- Wm. Phips de- 
clared y** Governor Fletcher had orders 
from the Queen to release y* prisoners butt 
contrary thereunto keptt them prisoners 
while he forced them to petition."| 

'^ Again in a '^ sworn narative" Glarke 
states that Sir William Phips refused to 
deliver Oovemeur on the ground of his 
pardon and told him that ** if Oovemeur 
had done any wrong " (in respect to the 
letters) ** GolL Fletcher might prosecute 
him at Bo8ton.§ 

•N. Y. Col. Doc. Vol. IV, S. In a letter to Mr. BUth- 
wavt, of Feb. if 1693, Gov. Fletcher speaks of Govemeur 
as '* a pardoned criminaL" Id. 1. 

tSIr Wm. Phips to Got. Fletcher, Ibid, S* (N. Y. P«pen 
m, E. 47.) 
t N. Y. Col. Doc. VoL IV, ft. (N. Y. Bundle S. P. O.) 

9 Ibid. 9* (Papers m, S. 49.) 
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Wb regret greatly to announce the re- 
signation of Hr. Jamea C. Meyers from 
the editorial board of The Gounsbllob. 

Thb editors of The Coukselloe wish 
to extend their thanks to the membera of 
the bar who have, at the expense frequent- 
ly of much trouble, contributed to these 
pages. It is no light task for a practicing 
lawyer of this city to find the time to do 
anything outside of his professional work, 
yet a majority of our contributors are 
among those engaged in active practice 
and the sacrifice that they have made in 



order to help us along makes us the more 
indebted for their contributions. 

Now that the second year of life of Thb 
Oouksbllob is coming to an end, the 
question of what shall be its fate in the 
years to come is naturally occupying the 
minds of the editors. The present board 
began its work in the dark and now that 
a little light has come in upon us, we find 
the prospect to be materially different 
from what we had imagined. It is small 
credit to the students of the New York 
Law School in general that The Gouk- 
8BLL0B has been able to keep on its feet. 
Not only have very few literary contribu- 
tions been received, but there has been a 
yet greater and more deplorable lack of 
financial aid. As our pages are filled with 
the articles of those outside of the school 
who have kindly volunteered their aid, so 
our coffers are kept firom absolute deple- 
tion by the advertisements and by the 
generosity of outside subscribers. 

The board at first had the idea that all 
material should be submitted to the board, 
passed upon and approved by a majority 
before being inserted, but the fact that all 
the members of the board are employed in 
offices has rendered this impossible and so 
the work has been divided up and each 
editor assigned a definite portion for each 
issue without further supervision. The 
board deeply regrets that this has been 
necessary as it is well aware that such a 
course makes the editorial department 
fragmentary and disconnected, but it has 
seemed the only course available. 

In the rush of office work combined 
with the work of the Senior year, the 
editors have had to do as best they could, 
having no regular place of meeting and 
no time for any actual literary work, so 
their labors have consisted largely of 
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soliciting others to contribute, and in this 
they have been successful beyond their 
expectations. 

We therefore, as this is our only way of 
placing our plans and hopes before the 
school in general, urge upon those mem- 
bers of the Junior Glass who desire to 
take up the burden as it falls from our 
departing shoulders to think well of the 
task that lies before them, so that the 
present board may feel assured that The 
CouKSELLOB has at least secured a firm 
and lasting foundation. The entire change 
of the board every year, which seems un- 
avoidable with a two years' course, makes 
the fixing of a definite policy by the first 
boards, a matter of great importance, and 
we hope that the policy outlined by the 
present board may be continued by our 
successors. 

A ouBious wave of what it may be 
charitable to consider popular humor has 
just been spreading through the legis- 
latures of a number of our States, in the 
shape of a proposed statutory bulwark 
against the threatened revival of a once 
portentous and havoc-creating article of 
wearing apparel for women, — the billow- 
ing crinoline, the expansive hoopskirt 
A glance at the fashion plates of a 
generation ago shows that there is good 
reason to dread a return of the happily 
extinct monster, for with a number of 
these peripatetic engines of destruction 
turned loose upon our close thronged 
streets and crowded conveyances, a walk 
abroad would be an adventure of no mean 
peril, and a man's only resource in self- 
protection would be the coat of mail of 
some conveniently borrowed ancestor. If 
the invasion is really coming, and the 
Philistines are already encompassing the 



city walls, such frail defences as a mere 
statute will be of little avail. For what is 
the power of an American commonwealth 
against the might of General Fashion with 
Feminine Caprice for chief of staff, — a dic- 
tator whose edicts no court of last resort 
can pronounce unconstitutional and void, 
whose process runs in every jurisdiction, 
and whose judgments are enforced to the 
uttermost farthing? Who would listen to 
the voice of statutes when the trumpet 
call of such a conqueror sounded for 
battle? 

In the abject helplessness of such pro- 
posed legislation may be supposed to lie 
its point, and its excuses for being, as an 
example of one of the numerous species of 
that multiform product, American humor, 
— the species which regards all public bus- 
iness as a huge joke. This side of the 
action appears more clearly in the delicate- 
ly playful way in which the various anti- 
crinoline bills have been treated, — referred 
in one case to the committee on the feeble 
minded, in another to the committee on 
trade and commerce, as having to do with 
obstructions to navigation. (This sug- 
gests, by the way, a possible procedure 
against the foe, independent of legislation, 
by information for a purpresture, at the 
suit of the attorney-general). Not in one 
State alone, but in several, have these 
weighty problems absorbed the time and 
attention of the '* potent, grave and rever- 
end signiors" who sit in council for the 
making of our laws; and what will be the 
outcome does not yet appear. 

Now it is only charitable to suppose 
that the first move in this new crusade 
was taken purely in jest, and the rest 
principally in a spirit of admiring imita- 
tion; for a poor joke is less reprehensible, 
even in a legislator, than a manifestation 
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of helpless imbecility. An occasional joke 
Bhonld surely be permitted to lighten the 
heavy labors of our law-makers, and even 
if poor is not necessarily evidence of men- 
tal weakness. Bnt when one glances at 
the calendar of the average State legis- 
latare, or when one stmggles through a 
volume of the session laws^ one finds so 
much corroborative evidence that k prima 
facie case is very nearly established. 

The much commented upon proposal of 
a measure admitting to the bar without 
examination any one who has served seven 
years in the New York legislature is a 
glittering example of the possibilities of 
popular government in this sphere. When 
that and the anti-crinoline bill are in- 
troduced in one session, there is a strong 
temptation to wish the former changed to 
a provision requiring seven years standing 
at the bar (instead of behind it) to make 
a candidate eligible for election to the 
legislature at alL 

In all seriousness, this question of legis- 
lative &ncy-work is a grave one. The 
law-makers appear utterly to forget that 
they have three great classes of duties, — 
to pass upon fiscal questions, to act upon 
questions of a private or occasional char- 
acter, when such action is necessary, and 
to introduce with conservative care such 
changes into the body of general law as 
are called for by the development of the 
people and the State. The right to do 
this is a right that years ago, both in the 
mother country and in this, was thought 
worth fighting for, was looked upon when 



hardly won as a precious privilege, a 
sacred charge, a rich heritage to hand 
down to us who have come after. And is 
not the heritage in danger of being squan- 
dered in aimless enactments, in dire con- 
fusion of questions public and private, and 
in a mad belief that all the problems of 
this life and possibly of the next are to be 
solved, and the ills and troubles of mortal 
man forever cured, by a majority vote of 
the legislature? 

Since we have the handicap of universal 
suffrage to contend with, the only thorough 
remedy for these evils is in the education 
and enlightenment of the voters them- 
selves, but the third branch of legislative 
duties is the special concern of our future 
profession. That changes in the general 
laws should be made is necessary so long 
as progress is a fact> but that they 
should be made wisely, carefully, con- 
sistently is equally clear. Just what is to 
be done to further this end is hard to tell. 
In these days when the committee is the 
usual unit of power, possibly the most 
feasible method would be to have every 
bill introducing such changes pass in re- 
view before a committee composed of men, 
in the good old phrase, learned in the 
law, for consideration as to its strictly 
legal aspect, and its relation to the law as 
already existing. The manner is of little 
moment, the object is of great importance, 
— ^that the law of a State should be not a 
Chinese puzzle, not a quilt of crazy patch- 
work, but a symmetrical and harmonious 
structure. 
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THE MEANING OP SOME TERMS IN THE LAW OP TORTS.— n. 



BY HOWARD A. TAYLOR. 



In the last clause of the first part of this 
article^ contained in the last issue of Thb 
CouNSBLLOB, there was reached the fol- 
lowing theoretical procedure in a law suit 
iDTolving a tort: 

First, it would be the duty of the court 
to ascertain the definite legal right (appli- 
cable to the case) binding equally upon all 
mankind saye himself, of which the plain- 
tiff was possessed. Secondly, it would be 
the duty of the jury to decide; (1) whether 
any element of that right had actually 
been changed; (2) whether the ultimate 
author of the change was a possible de- 
fendant in a court; and (3), whether the 
present defendant in court was in facty 
to some appreciable degree, the ultimate 
author of the change in question. The 
court, of course, retains control of ques- 
tions relating to the admissibility of evi- 
dence, and of questions as to whether there 
is any eyidence from which the jury would 
have a right to give other than one answer 
to the three points to be passed upon by 
Uiem. 

Would this theoretical procedure result 
in Terdiots similar to those rendered under 



the law as set forth in modem decisions on 
the subject ? I will give a few illustrations 
of its application, beginning with those 
of a very simple character: 

If A owns a piece of real estate, the 
elements of his rights relating thereto, in- 
cluded in the first-class of legal rights 
tfi rem as set forth in the previous paper, 
are: (1) Himself, the person entitled; (2) 
Mankind, everyone of whom, except him- 
self, must respect his rights; (3) various 
forbearances toward the property, to be 
summed up as a general Antj to refrain 
from molesting it; (4) the real estate in 
question. 

Now if X walks over A's land without 
permission, element 3 is changed and A 
can sue X in trespass (Anon. Y. B. 6 Edw. 
IV, Po. 7, PL 18). Even if X, by mistake, 
cuts and carries away the sod from A's 
land, still elements 8 and 4 are changed 
and an action will lie. (Basely vs. Clark- 
son, 3 Levinz, 37). If X, out of benevol- 
ence, plants sods on A's land which X 
proves to be for the pecuniary benefit of 
A, nevertheless elements 8 and 4 are still 
changed, and A may recover at least 
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nominal damages. (Cole v. Oreen, cited 
in Addison on Torts). On the other 
hand, if the sods were planted at A's re- 
quest, or if A hayiDg thrown the sods on 
X's land, X simply passed them back 
again, elements 3 and 4 may still be 
changed, whether for better or worse, bat 
A himself is now the ultimate author of 
the change, X's action being merely a chain 
to connect the course of events started by 
A. Therefore there is no tort. (Cole vs. 
Maunder, 2 IloUe, 566. The prerogative 
of private defense is involved in this case, 
but its analysis would require too much 
space). So, if X had come on to A's 
land, having legitimate business with A, 
and inferentially at A's request. Again, 
if A sells the land, elements 1, 2 and 3 of 
his rights are changed, but as the ulti- 
mate author of these changes is himself, 
there is no tort If his trees are struck 
by lightning, it is the act of Ood, and 
there is no tort, the author not being a 
possible defendent in a court So, if the 
sheriff seizes his land and it be done law- 
fully, the sheriff is merely the connecting 
chain, the true ultimate author of the 
seizure being A himself ; because, for in- 
stance, A had not paid his debts, or a 
judgment by his neglect to defend had 
been rendered against him. (Davies v. 
Jenkins, 11 M. & W., 755). 

Passing these extremely elementary 
cases and turning to another branch of the 
subject it becomes clear why a legal arrest 
is not a tort on the part of a sheriff or 
constable. (And from this point on, other 
terms in the Law of Torts will be inci- 
dentally defined on the lines of the defini- 
tion of the word '^ tort " itself, and the 
use of superfluous or inconsistent terms 
incidentally discussed). When a person 
is arrested there is doubtless a change to 



his very evident legal right of liberty. But 
the arrest may not be a tort If he, by 
previous conduct, has been the true author 
of his present condition, the sheriff*s act 
is but one in the course of events flowing 
from A and resulting in his arrest If, 
however, his previous acts were not such 
as to warrant an arrest, he was not him- 
self the ultimate author of his own arrest, 
and may sue the true author thereofl This 
•may be the sheriff himself, or, more often, 
an informant of the sheriffl In the case 
of an informant, the logical question for 
the jury to determine is, whether the 
plaintiff so conducted himself as reasonably 
to have warranted a belief in his guilt by 
the informant and thus as reasonably to 
have led to the giving of the information, 
making himself the author of his own in- 
jury; or whether the informant acted 
without proper warrant, either by having 
no proper information or by acting from 
motives independent of it In the latter 
case, a tort has been committed by the in- 
formant. (Ledwith v. Gatchpole, Holt's 
N. P. 483). 

The present law in regard to this branch 
of torts is accustomed to denominate the 
fact that the informant's act was not war- 
ranted by the terms of ^* want of probable 
cause " or *' malice." But the superfluity, 
if not the inconsistency, of at any rate the 
last term is evident It is laid down iu 
our text books on torts that malice is of 
great importance so far as certain torts 
are concerned, and of no importance in 
others. The analysis above, however, 
shows that the true idea of malice in cases 
of arrest is simply the question as to the 
ultimate author of the change of A's legal 
right. So in the Law of Libel : A has a 
right that his reputation shall not be 
libelled, or, more particularly, that a 
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person writiog a prejudicial statement 
concerning A shall write a correct state- 
ment. The very incorrectness is itself a 
change to A's legal right, — as, if X writes 
incorrectly of A, that A is a thief. With- 
out farther facts, X is liable in tort to A, 
and it is not in point whether his state- 
ment was made with malice and intent to 
injare A, or not. Bnt, if A was X's 
servant, X will be likely to assert that his 
communication was ''privileged.'' But 
what is that ? Simply that to the master's 
eye certain conduct of the servant was 
such as reasonably to have warranted his 
writing as he did to another person to 
whom A wished to be a servant; then the 
master is merely a chain by which the 
servant was the true and ultimate author 
of the libel. Supposing that the master 
proves ''privilege," then the servant will 
assert " actual malice." But this merely 
signifies that the master was not in tact 
acting as a chain in the series of acts that 
resnlted in the libel, but that he was acting 
independently and not on account of what 
be saw of the servant's conduct. There- 
fore the master again becomes the ultimate 
author of the change, and is liable in tort 
to the servant. (Somerville v. Hawkins, 
10 O.B., 690). « Wilfulness" and " wanton- 
ness!," terms asserted to be of great im- 
portance in special branches of torts, are 
capable of similar analysis. 

While the illustrations above suffice to 
show the correspondence of the theory 
with the present decisions, they also give 
an intimation of the practical value of 
definitions of terms in the law of torts 
deduced from postitive law. The average 
definition of a tort groups together the 
various branches of torts. Then the 
student pursuing his researches into each 
branch, finds that in one of them a plain- 



tiff is unable to recover because there is 
damnum absque injuria, in another be- 
cause there is wrong without damage, and 
in another for both reasons together. In 
one branch the fact that no actual loss 
has been proved is a good defence ; in an- 
other branch that is not the point at all. 
In one class of cases, actual malice must 
be proved, but elsewhere it is not neces- 
sary. On one state of facts, the plaintiff 
was put out of court because he did not 
act negligently ; on another state of facts 
that did not matter, because the defendant 
in regard thereto was held to act on his 
peril. It never becomes clear that these 
various terms in the different branches of 
the law, are mere general words relating 
to the question of fact as to who com- 
mitted the harm, and one of them moan- 
ing very often in one branch the same 
thiug that another means in another 
branch. No doubt it will be admitted 
that an entire lack of theoretical complete- 
ness in a decision or in a text book is to 
be deplored; bul it seems to me equally 
clear, although the fault is not so apparent, 
that such learned writers as Pollock and 
Holmes have not, in their discussion of 
the theory of the Liaw of Torts, eliminated 
enough of these various terms that encum- 
ber it For instance, Mr. Pollock seeks to 
define a tort by measuring the distance that 
actual decisions go from the maxim that 
^' a man acts at his periL" This involves 
so many questions and terms unneces- 
sarily, that the result is as inextricable as 
if there were no principles at all. Judge 
Holmes considers a tort as ^ An act come 
to have a known tendency to do harm in 
known circumstances, — ^this knowledge 
being not necessary as actually with the 
tort-feasor, but such knowledge as general 
experience determines should be with him. 
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the experience being worked ont at first 
by juries and afterwards becoming a 
matter of law: To which shonld be added 
the historical exception, that certain acts 
a man does at his peril, whether they haye 
a known tendency to do harm or nof 
Such a definition seems practically to be 
scarcely better than one that merely 
groups the yarions branches of this part 
of the law. A number of its fiEUstors can 
be cleared away as not really pertaining 
to the law of torts at all, but merely to 
its application in the hands of a jury. 

Suppose that through the agency of X 
there comes some harm to A ; that A, for 
instance, has been compelled to expend 
labor or capital in replacing his person, 
property or reputation in a position the 
same as that in which he originally placed 
himself and from which others haye dis- 
placed him; there is no tort per m. Judge 
Holmes would undoubtedly agree to that; 
for '^ harm" denotes alone thechauge to a 
legal right without fixing the authorship 
thereof. Judge Holmes adds that the act 
that did the harm should be generally un- 
derstood to have such a tendency. Is that 
a necessary or lucid distinction P It merely 
means that when X did the act, the 
natural result followed. But that is 
simply to say that X's act was the cause of 
the result, and that X was the true 
ultimate author of the harm, and there- 
fore had committed a tort. If the act 
of X had had no general '* known ten- 
dency " to do the harm, it would not as a 
matter of fact have caused the result, but 
for certain accidental events that coin- 
cided with it. Then the act of X was not 
the ultimate author of the harm, but X 
became merely the chain by which these 
accidental eyents wrought the harm. 
These accidental eyents, are of course, im- 



possible defendants in a conrt^ and con- 
sequently there is no tort. The qnestion 
of ** known tendency " is but the question 
of who wrought the harm, and has its 
plaoe in the law of sufficiency of eyidence 
rather than in that of torts. The true 
theory of ** proximate and remote cause," 
popularly apportioned to the law of 
damages, is bnt a branch of this reason- 
ing. 

Similarly in another plaoe Jndge 
Holmes says: '' By historical search it is 
discoyered that X must haye had a fair 
chance to haye avoided bringing the 
hann." Bnt clearly if X had not had 
that chance, he would have been again 
only the involuntary chain by means of 
which some other ultimate author forced 
him to do the harm, and so X would not 
have committed any tort. X does not 
** act at his peril," or, in other words, is 
no insurer against the effects of harms 
wrought by his means but with an 
ultimate author elsewhere. Judge Holmes 
also says that ''blame" seems to be an 
element of tort. Yet '^ blame " is only the 
same idea as that of ** known tendency," 
carried one step farther. The result on 
the mind of the actual or likely cause and 
effect is what the ''known tendency," 
really amounts to, and the " blame " is 
only the moral result that ought to fiow 
from consciousness of the " known ten- 
dency." 

In speaking of the "historical excep- 
tions" mentioned by Jndge Holmes, that 
in certain cases a man acts " on peril," we 
must grant in the cases of inn-keepers and 
of common carriers of goods that the ex- 
ception is a real one. By the rules of 
common law, those persons stand as in- 
surers, and a contract is fastenened upon 
them by the character of their business. 
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by which they mast acknowledge them- 
aelTea to be the trae ultimate aathon of 
all harms, even when they are bat the 
chain through which other persons or 
things have caused them. And yet in 
these instances, althongh the common law 
may have been such as to constitute a real 
exoeptioD, the statutes and contracts of the 
present day, by which inn-keepers and 
common carriers have whittled away this 
extra liability formerly imposed upon 
them, are bringing the law and the theory 
together again. The fact, however, that 
a trespasser on land appears to act ** at his 
I)eril " is no such real exception. There 
is no distinction between a tort of that 
character and a tort of the character in 
which Judge Holmes and Mr. Bigelow 
would consider '^ willfulness'' to be a 
necessary ingredient For instance, in the 
case of libel under priyilege; the right as 
already explained is that when any person 
undertakes to write a statement prejudi- 
cial to another, it shall be correct on periL 
It is true that the harm is not a tort 
in cases of privilege, nnless there be ''will- 
fulness''; but that is really to say that the 
true ultimate author of the harm is the 
party himself who is libelled, unless the 
defendant acted without warrant or inde- 
pendently of warrant The true idea, 
however, of an ''act on peril " is equally 
iuToIved. In trespass, the fact that the 
harm is usually a tort, whether the de- 
fendant acted '' wmrnUy," '< negligently " 
or not, comes from the fact that the ab- 
sence of willfulness or negligence does not 
signify in that case, that the plaintiff is 
the anther of his own harm. A lack of 
invitation to come on the land in trespass, 
amounts to the same thing as willfulness 
in libeL But in both the right is changed 
equally ** at peril." Thus the snperfluous- 



ness of the phrase and of the whole excep- 
tion seems clear. 

All of these ideas and words and phrases, 
when analyzed, melt away, and their con- 
nection with the law of torts is only in 
point of view of the rules of logic and the 
laws of evidence on which the cases should 
be submitted to the jury. Placing them 
in the substantive law of torts only ob- 
scures the inquiry into the main point, 
the law of rights in rem. 

Thus far as to the law already decided; 
but yet before leaving the matter it might 
be well to apply the theory to a subject on 
which there has been a conflict of judicial 
opinion. 

In England a person building a reser- 
voir on his property or placing a boiler in 
his house, does so ** at his peril." He is 
liable for all damages that may result from 
bursting or decay. (Bylands vs. Fletcher, 
L. K. 8 H. L. 880). In America there 
must be ** negligence " in order to charge 
him. (Losee vs* Buchanan, 61 N. Y., 
476). Now suppose the reservoir to be 
destroyed by wind and that damage fol- 
lows. There is at all events a change to 
somebody's right in rem. This change 
has been caused by two agencies,— the 
wind (an impossible defendant in court), 
and the proprietor of the reservoir, the 
author of whatever of strength or weak- 
ness there may be in it. If the wind be 
the ultimate author, theoretically there 
is no tort; but if the wind be but the 
chain by which the intrinsic weakness of 
the reservoir worked damage, there is 
theoretically a tort The law in England 
arbitrarily states that the wind never can 
be deemed the chain. This is an absurdity, 
as it is not a question of law, but a ques- 
tion of fact If the jury from the evidence 
understands that a wind of a certain velo- 
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city is usaally blowing at the place of the 
reseryoiry then they will understand that 
that wind is always ready as a chain to 
convey damage from the ultimate author 
of the damage, namely, the over-weak 
reservoir; and there consequently is a 
tort. But when the wind, according to 
the jury, has passed beyond its usual veloc- 
ity, then the reservoir with its normal 
strength capable of resisting normal winds 
becomes the chain to convey the damage 
from this new ultimate author, namely, 
the over-powerful wind, and there is no 
tort. If finally, the wind be over-powerful, 
and the reservoir too weak, there would 
be an analogy to cases where contributory 
negligence excuses negligence, and there 
would be no tort. To adopt practical 
nomenclature, where a reservoir is put up 
capable of withstanding usual winds, actual 
negligence should be deemed necessary to 
make its proprietor liable. And this is 
the American view. 

Thus far we have seen the presence of a 
great many terms applicable to certain 
branches of the law of torts that are en- 
tirely superfluous and that tend to con- 
fuse. But a graver difficulty is that many 
of them are used in absolute contradiction. 
Addison begins his book on Torts with a 
definition quoted from the decision of 
Bayley, J., in Rex i;. Pagham Commis- 
sioners, 8 B. & C. 362: " To constitute a 
tort, two things must concur: Actual or 
legal damages to the plaintiff, and a 
wrongful act committed by the defendant 
Overlooking the fact that this is just as 
much a description of a breach of contract 
as of a tort, it might be considered that 
^' actual or legal damages to the plaintiff,'' 
according to the reasoning laid down in 
the first paper, were equivalent to ''a 
change to a legal right binding equally 



upon mankind,'' and that ''a wrongful 
act committed by the defendant" was 
equivalent to the fact that " the author of 
the change is a possible defendant in a 
court." It is evident that this is but one 
way of expressing an idea which is equally 
obscurely stated in the old maxim ^' Bx 
damno sin$ injuria non oritur Actio.'' 
Lord Hobart says, in Waterman v. Free- 
man, Hobart 266: '' 'Damnum' is damage 
either already fallen upon a party or in- 
evitable; ' injuria^ is a thing done amiss.'' 
Willes, G. J., in Winsmore t^. Greenback, 
Willes, 577, says: '^ Injuria is a tortious 
act not necessarily willful, but perhaps 
accidental" What ^^^mntfrn" really means 
is ^^ the change to the legal right in rem^" 
while '* injuria" really expresses the idea 
of a possible defendant in court. Without 
the conjunction of these two there is no 
action, '* damnum" being the cause of the 
right of action, but the *' absque injuria^* 
expressing the practical limitations of a 
suit in tort to cases in which the defend- 
ant is not God, nature, animals, self, the 
public enemy, etc., etc. 

But now the confusion begins: As a case 
of '* damnum absque injuria" Addison 
cites the one where the defendant suc- 
ceeded on demurrer to a plea that stated 
that the defendant had done an illegal 
act but alleged no injury thereby to the 
plaintiff. It is evident that as I have de- 
fined the words, here is a case not only 
'^ absque injuria" but ''sine damno" as 
well. It does not involve the primary 
idea of all actions; that the plaintiff has 
been possessed of a right to which a 
change has occurred. Story, J., defines 
the phrase in Webb t^. Manufacturing Co., 
3 Sumner, 189, as " damage done without 
any wrong or violation of right to the plain- 
tiff." If "wrong" means **blame," Judge 
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Stoiys idea of the phiaae makes it corres- 
pond with Judge Holmes' idea of tort 
as given above. But does not he mean by 
wrong to signify injury, or the idea of a 
possible defendant in court? Or does not 
violation of a right mean injury to a 
right? In the latter case. Story's defini- 
tion is but a negative way of expressing 
Lord Holts' idea that every injury to a 
right imports damage. I'hat is about the 
only way in which Story's definition can 
hare any consistent meaning; and yet the 
Judge, in the same case, immediately dis- 
cusses Lord Holts' maxim as opposed to 
the very one that he has cited. If they 
are not opposed, the phrases "injuria 
sifie damno*^ and "damnum absque in- 
juru^^ are synonymous. The maddle is 
as absolute as it is ridiculous, and yet one- 
half the decisions make the law of torts 
hang on these phrases, where in order to 
giye any meaning at all to each one we are 
compelled to give the same word in each 
one a different meaning. 

Can we not, as a final and practical sug- 
gestion, and as a contribution towards the 
theoretical completeness of the law of 
torts, lay down the best meaning to be 
giyen to these confused words, if they 
must be used at all? In the first place, it 
would seem much better to consider 
'' damage" as the effect and not the cause 
of a law suit. Damage does not so prop- 
erly convey the idea of a change to a 
right, as the idea given it in the phi*ase 
that every injury to a right imports 
damage. The damage or damages are 
what the court or jury consider to be the 
substitute for the chimge to a right when 
the author of the change has been deter- 
mined upon. In other words, damages 
should be held to signify the award of the 
court as the result of the action; and 



being assigned that meaning, should have 
no other. 

We can the better confine damage to 
the meaning given as above, as we have a 
word often used to signify the '^ change to 
a right" Judge Holmes talks about the 
'^ known tendency of an act to do harm," 
or, in other words, the known tendency of 
the act to change the legal right ** Harm" 
is better than '' wrong /' as the latter 
word can be used with more propriety to 
denote the change to a moral right as well 
as the change to a legal one. 

The word "injury" is of such long 
standing in the English law, and has so 
long served in a general way to express 
the idea that the harm has been caused 
by a determinate human being capable of 
being sued, that it might as well continue 
to import the idea of " a possible defendant 
in court," though this is to give it rather 
a strained significance. 

A tort, under these definitions, is a con- 
junction of harm and injury, and every 
such conjunction will result in damage. 
" The right has been injured and there is 
a tort," as BuUer, J., says most concisely 
and correctly in Hobson v. Todd, 4 T. R. 
71. Taking into consideration the old 
statute of Edward I, founding actions on 
the case, it might be added, that, where 
the right has been injured and there is a 
tort, legal damages will be given. 

Under these definitions the phrase "ex 
damno absque injuria non oritur actio" 
signifies, that there being no injury, (in- 
cluding in injury the idea of harm,) no 
damages will be given. As Hankford, J., 
says in the Gloucester Grammar School 
case, Hill 11, Henry IV., 47 pi. 21. "'Dam- 
nwn' may be ^absque injuria/ as, if I 
have a mill and my neighbor build an- 
other, whereby the profits of my mill are 
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diminished, I have no action against him, 
though it is damage to me/' This is cor- 
rect but for the use of the word ** damage" 
at the end. ''Wrong" was the proper 
word, as the neighbor only wronged a 
moral right and did not injure or harm a 
legal one. The apparently converse phrase 
**ez injuria sine damno non oritur actio'' 
may be translated ''from wrong without 
harm there comes no action." As, for ex- 
ample, the wrong of a moral right by 
slander is (perhaps) not the harm of the 
legal right by libel. It may be objected 
that these two phrases mean then precise- 
ly the same thing, the only difference be- 
ing that in one branch of the law of torts 
it is customary to throw the defendant 
out of court by uttering the first, and in 
another by uttering the second. The only 
way in which this identity can be avoided 
is by considering the phrase *^ damnum 
absque injuria" to be harm without in- 
jury. For instance, if a defendant went 
on plaintiff's land to drive off cattle, being 
sent on by the public enemy, there was a 
case of harm, but no injury, as the real 
ultimate author was an impossible defend- 
ant in court Such might seem the bet- 



ter sense to give it. But our difficulties 
only show the uselessness of the two 
phrases. 

The second number of this article is a 
more or less disjointed attempt to apply 
to practice the principles laid down in the 
first number and an equally disjointed at- 
tempt to criticise certain rules applicable 
to the several branches of the law of torts 
and certain words which are frequently 
mentioned in those several branches. But 
what I should like to make clear is, that 
there is nothing intrinsically impossible 
in having some central idea and theory on 
which this branch of the law could be 
based. The law of torts has a great advan- 
tage in that respect over the law of con- 
tracts, and all the branches of that law, 
such as the law of corporations, of part- 
nerships, or of agency. In torts the legal 
duties are determinate and apply equally 
to all. With such facts in favor of its 
simplification, it would seem that if we 
cleared away a lot of dead wood in the 
shape of these old set terms and ideas, one 
branch of our system of law, and a very 
important one, would become entirely 
clear, consistent and concise. 



THE SANDWICH ISLANDS. 



BY ROBERT SBWELL. 



The power of the United States to ac- 
qnire foreign territory has been exercised 
so often^ that it would seem to be rather 
late in the day to challenge it. The first 
instance in which the power was exercised 
was in the purchase of Louisiana from 
France during the administration of Mr. 
Jefferson. He was an extremist in his 
yiews as to strict construction. Indeed it 
is trae that he doubted the power while he 
advised the exercise of it. The case of 
Texas was not an exercise of the power to 
acquire by treaty^ but the admission of a 
new state under Art. IV, Sec. 3 of the 
constitution. The third case was the pur- 
chase of Alaska. 

In the last named case the territory was 
not contiguous, and the acquisition of it 
was a clear case of a full exercise of the 
Borerign power, without any limitation or 
explanation. There is no reason why we 
should not have the power to purchase the 
Sandwich Islands if we had the power to 
purchase Alaska. 

The question of expediency is not one 
of power. As to whether the Sandwich 
Islands shall be taken as a gift or refused, 
there may be a great deal said on both 
sides. That is the question of expediency. 
As to whether the United States of Amer^ 
ica baB power to acquire the islands there 
can be in my opinion but one answer ; and 
that answer depends upon the answer to 
another question. Is the United States a 
nation ? If this question be answered in 
the aflSrmatiye then the question of the 



power of a nation, exercised externally is a 
simple one to dispose of. 

The word nation itself has many shades 
of meaning. When it is used to describe 
the several states, as in the phrase, law 
of nations, it means those free, indepen- 
dent, sovereign bodies who have no politi- 
cal superiors, suzeraines, or emperors, and 
who pay no tribute to any one. 

Sovereignty is the first attribute of na- 
tionality in this aspect. But the word has 
another meaning, — people or race. Thus 
we say the Creek nation, although that 
Indian tribe has no one of the characteris- 
tics of nationality. Sovereignty is the 
very highest attribute of nationaUty. To 
be a sovereign state, without superior, 
having the absolute and uncontrollable 
power to govern, is to be a nation. 

By this is meant, not that the absolute 
power should rest in some particular body, 
as King, Congress or Parliament; or should 
not in its exercise be subject to checks, 
limitations and directions ; as for instance 
constitutional limitations. For it certain- 
ly is true that Great Britain is a sovereign 
nation, although her constitution limits 
the manner in which the sovereign power 
shall be exercised. 

It is a maxim of international law that 
all sovereign states have equal rights 
(Vattel ; Wheaton) and when the United 
States of America was admitted into the 
brotherhood of nations, she was clothed 
by this recognition with all sovereign 
power. 
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Admittedly clothed by the uniTersal 
consent of mankind with sovereign power, 
there can be no question but that subject 
to tlie limitations of the constitution she 
has all the implied powers of nationality, 
whether they are granted to her or not. 
They follow as the necessary attributes of 
the nationality created by the express 
powers actually enumerated. 

The power to make treaties and the 
power to declare war and make peace, 
would be useless unless they carried with 
thorn the power to build fortresses, buy 
ammunition and warlike stores and pur- 
chase ships, and grant rank and pay to 
soldiers, and pay pensions, and make 
treaties about something. 

There is no limitation as to what shall 
be the subject of the treaty. It is to be 
made by the President and Senate, but 
beyond that there is no limitation. Of 
course the treaty making power is subject 
to the limitations contained in the consti- 
tution. You could not provide by treaty 
that soldiers in time of peace might be 
quartered in houses without the consent 
of the owner. Nor could you provide by 
treaty that the privilege of the writ of 
Habeas Corpus should be suspended. 

But outside of the limitations of the 
Constitution, the power of the United 
States to make treaties with foreign na- 
tions is unlimited. Outside of the United 
States and in the face of the nations, the 
United States is a sovereign power. With- 
in the United States, it is sovereign, in 
all those matters to which its govern- 
mental powers have been applied. Within 
the United States it has only the i)owerB 
granted and fairly implied ; outside it has 
all sovereign powers not expressly with- 
held. 



Says Mr. Justice Bradley in delivering 
the opinion of the Supreme Court in the 
case of tlie Mormon Church agt. United 
States (136 U. S. p. 1.): 

*' The power to acquire territory other 
than the territory northwest of the Ohio, 
(which belonged to the United States at 
the adoption of the Constitution), is de- 
rived from the treaty-making power and 
the power to declare and carry on war. 
The incidents of these powers are those of 
national sovereignty, and belong to all 
independent governments. The power to 
make acquisitions of territory by con- 
quest, by treaty and by cession is an inci- 
dent of national sovereignty.'' 

It would appear as if language could 
not be used, which would more clearly ex- 
press the decision of the court on the two 
questions involved in the enquiry. The 
power of the United States to acquire for- 
eign territory is an incident of its national 
sovereignty. The United States then is 
a national sovereign. 

In this case all the judges of the court 
concurred in the doctrine that the United 
States had power by treaty to acquire ter- 
ritory, and the Chief Justice in his dis- 
senting opinion on another point expressly 
concedes the power. 

Is there anything in the fact that the 
Sandwich Islands are not a part of this 
continent, which makes the power to ac- 
quire them less potential than the power 
to acquire Alaska? There is nothing. 
It may be said but there is no necessity 
for acquiring distant islands while there 
was a necessity for acquiring Alaska. I 
might challenge the existence of the ne- 
cessity, but I do not because it is the 
function of the Senate to decide that 
question. The question of power does 
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not depend on necessity or propriety or to exercise it, is in the domain of states- 
either or both. The power exists. As to manship and not of law. 
whether it is wise or prudent or politic 



THE EXTRADITION AND RENDITION OP FUGITIVE CRIMINALS 

IN THE AMERICAN COLONIES. 

BY JOHN D. LINDSAY. 



PART II. 1693 TO THE ADOFTIOK OF THE 

CONSTITUTION. 

About this time the absence of satisfac- 
tory provisions in rendition matters oper- 
ative throughout the English colonies, be- 
came a subject of serious consideration. 
The confederation of the New England 
colonies had been dissolved so that its ren- 
dition article no longer bound the four 
colonies within the Union. In the other 
English colonies no settled rules of prac- 
tice had ever been established. Except in 
Connecticut it is likely the principles of 
mutual aid and support and a recognition 
of the moral duty to surrender fugitives 
alone governed proceedings for the re- 
clamation of such offenders. The colonies 
advanced and expected a sort of civil 
comity and recipi*ocity and adopted the 
most convenient and available means of 
practically accomplishing the desired end 
according to the circumstances and re- 
quirements of each particular case. 

While the irregular but ofTectual prac- 
tice established and in vogue since the 
earliest settlements was theoretically still 
in force, the colonies had almost entirely 
neglected making proper laws for the car- 
rying out of the practice. However satis- 
factory a method might have been in use 
in any single province, unless all the 
colonies adopted a uniform plan for the 
recovery of fugitives much confusion would 
have inevitably followed. 

The Lords of Trade apparently recog- 
nized the expediency of action toward that 



end, for in a report on the affairs of New 
York, dated at Whitehall, October 14th, 
1696,* they say: 

''Your Maj*^ shall resolve on such meas- 
ures as to your Royal wisdom shall seem 
best for the securing those your Maj*^ 
Northern Plantations in America, and 
since GoU. Fletcher complains of frequent 
desertions to which the retreat deserters 
finde in the neighboring plantations gives 
an occasion, we are humbly of opinion that 
the proper remedy for this is that the sev- 
eral English Plantations in the Northern 
America should each of them make effec- 
tual laws to prevent the receiving and har- 
bouring of deserters or fugitives from any 
of your Majesty's Plantations. To which 
purpose we humbly conceive it convenient 
they should be writt to." 

In a letter to Governor Fletcher dated 
February 1st, 169*,f they say that to 
remedy the desertions he had complained 
of the king, had ordered them to write to 
the governors of the several Colonies 
''that they take care of each of their 
respective Ooveni**, that effectual laws be 
made against receiving and harbouring 
not only of deserters but also of such fugi- 
tives as leave any of his plantations con- 
trary to the laws provided for that pur- 
pose in each plantation respectively, which 
order we have already communicated to 
some, and are continuing to do it to 
others as opportunity offers — and you are 

•N. Y. Col. Doc. Vol. IV, 230 (N. Y. Entries A. 99.) 
tN. Y. Col. Doc. Vol. IV, p. ass (N. Y. Entries A. 63.) 
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theiefore likewise in the same manner re- 
qaired to observe if 

Continningy Oovernor Fletcher was can* 
idoned to take measures against the shel- 
tering of Pirates, snch diligence being 
commended ** so much more particularly 
to yonr care, because in recent cases your 
OoY**^ is named as a place of protection for 
Bach villains, and your favor in particular 
to Cap"- Tue given as an instance of it." 

Governor Fletcher assured the Lords of 
Trade that he would ^'carefully observe 
yonr Lord** comuiids concerning fugitives 
and deserters in this province."* 

Notwithstanding this admonition there 
is no record of aoy legislation upon the 
subject in the Colonies until 1720, when 
Connecticut passed an act which is set 
forth below. 

On December 11, 1696, William Penn 
appeared before the Lords of Trade as pro- 
prietor of Eiist Jersey to make representa- 
tions regarding the State of the Colonies. 
On the 8th of February, 169t, he submit- 
ted a plan for their better regulation en- 
titled '* A Briefe and Plaine Scheame how 
the Euglish Colonies in the north part of 
America, viz: Boston, Connecticut, Boad 
Island, New York, New Jersey, Pensil- 
Tania, Maryland, Virginia and Carolina 
may be made more usefuU to the crowne, 
and one another's peace and safety with 
an universal concurrance." 

He proposed that there should be a 
common assembly composed of deputies 
from each colony whose business it should 
be '' to hear and adjust all matters of com- 
plaint or differences between Province and 
Province, as 1st where persons quit their 
own Province and goe to another that 
they may avoid their just debts tho' they 

•Got. Fletcher to Lords of Trade, N. Y. Col. Doc. Vol. 
IV, S73. 374: (N. Y. Entries A. a6i.) 



be able to pay them; 2d where offenders 
fly Justice, or Justice cannot well be had 
upon such offenders in the Provinces that 
enterlain them, Srdly, to prevent or cure 
injuries in point of commerce, 4th, to con- 
sider ways and means to support the 
Union and safety of the Provinces against 
the publick enemies."* 

I. — LOBD BBLLAMOmr'S STFOBTB TO BBIKO 
PIBATB8 TO JUSTICB. 

In a letter to the Lords of Trade dated 
July 1st, 1698f Lord Bellamont who had 
been appointed Vice- Admiral of the Court 
of Admiralty in New York, speaks of the 
action of Coll. Bass, of the Jerseys, who 
on the issuance of a precept by the Court 
of Admimlty in New York to demand 
and procure the surrender of two pirates 
seized in the Jerseys, called his Council, 
who unanimously decided not to deliver 
until the commission for the Court of 
Admiralty was published in New Jersey. 

He says tbat on the receipt of Coll. 
Bass' letter announcing this decision he 

•xooth Anniversary of the Const, of U. S. Vol. II, 4S0, 
4Sx; N. Y. Col. Doc. Vol. IV, p. S96; Moore on Extradi- 
tion, 8aa. (Note.) 

NoTB.— Again in 1700 Mr. Penn submitted to Lord Bell- 
amont and Lieutenant Governor Nicholson certain sug^ 
gestions respecting the Plantations which were drawn up 
by Penn and transmitted to the Lords of Trade by Bella- 
mont. They are to be found in the Colonial Documents 
of the SUte of New York (N. Y. Papers N. O., N. aS) in- 
dorsed ** Heads of several! things proper for y« Plants to 
be recommended home to England Drawn up by Mr. 
Penn & communciated by him to Earl of Bellamont ft 
Coll, Nicholson at their meeting at N. Yorke. Referred 
to in y E. of Bellamont's tre. of the 17th Oct' 1700." 

Penn suggested a standard coin— the establishment of 
a mint, &c. and ** $. For prevention of runaways and 
rovers and fraudulent debtors coming from one Province 
to another for shelter, that it were recommended to these 
Governments to make a law with the same restrictions 
and penalties as if the whole was but one Government." 
N. Y. Col. Doc. Vol. IV, 757. 

Bellamont says in his letter to the Lords of Trade 
" Col. Nicholson Mr Penn and I had some discourse 
about these plantations, the heads on which we discover^ 
ed were drawn up in short terms by Mr Penn and are 
(No. 27)" Id. 724. 

tN. Y. Col. Doc. Vol. IV. 338. 
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calP his Maj*'* Coancil, and by their ad- 
vice sent a command to Coll. Bass (which 
I now likewise send you) with which OoU. 
Bass being startled, he ventured without 
the consent of his Gonncill to send me the 
two prisoners supposed to be Every's 



» 



crew. 

Again* ** I hear of two more of Every's 
men, one in Gonnecticnty and one in Boad 
Island, I have wrote to these Oover*** to 
seize them and send them to me. But I 
desire your Lordships speedy directions 
what I shall do with them, for the evi- 
dence to condemn them is in England, 
and I want your directions to send them 
prisoners thither, for otherwise as they 
are taken up here only on suspicion, I am 
told I cannot by law deny their being 
admitted to baile." 

Again, on July 6th, 1698, he wrote to 
the Lords of Admirality:f 

'' I had omitted to acquaint your Lord- 
ships that a precept issued out of the 
Court of Admiralty of New Yorke to take 
two supposed Pirates out of the custody 
of the Gk>v* of Jerseys, but he by advice of 
the Council (as he said) did not obey it 
on pretense that my commission of Vice- 
Admirall (which as yet I have not) was 
not published and recorded in the Jerseys, 
nor the commission of that Court. But I 
sent him a commanding letter, which he 
obeyed and sent me prisoners, as your 
Lord** will perceive by the letters which 
shall be laid before your Lord** by the 
agents.'' 

In a letter to the Lords of Trade, dated 
Boston, October 20th, 1699, he say8:| 

"I have prevail* with Governor Win- 
throp to seize and send Thomas Clarke of 

•W.33J. 
tW. 359. 
XS. Y. Col. Doc. Vol. IV, 595. 



New Torke prisoner thither; he had been 
on board Kidd's sloop at the East end of 
Long Island and carried off to the value 
of about £5,000 in goods and treasure 
(that we know of and perhaps a great 
deal more) unto Connecticut Colony, and 
thinking himself safe from under our 
power writ me Lieutenant Governor of 
New Yorke a very sawcy letter and bade 
us defiance. I have ordered him to be 
safely kept a prisoner in the fort, because 
the goal of New York is weak and insuf- 
ficient, and when orders come to me to 
send Eidd and his man to England 
(which I long for impatiently) I will alao 
send Clarke as an associate of Kidd's.** 

In the same letter previous to the above 
he says:* 

^'I brought from England a commission 
under the Seal of the Admiralty for try- 
ing pirates and pirates' goods, taken or 
committed in Connecticut Colony in the 
Admiralty Court of New Yorke: and upon 
hearing that some of Bradishe's men were 
taken by Colonel Winthrop, the Governor 
of that Colony, I was about to send for 
them to have them tryed at New Yorke. 
But Colonel Winthrop prevented me by 
sending me your Lordships letter to him 
dated the 2lBt of March, 169!, together 
with a draught of the bill for restraining 
and punishing Privateers and Pirates, 
which bill you enjoin him to endeavour to 
get passed into an act by the General As- 
sembly of that Colony; and in it there are 
Admiralty powers to try, condemn and 
punish with death all such offenders. I 
called a Councile at New Yorke upon re- 
ceipt of that letter of Colonel Winthrop's 
and we all agreed that by the bills being 
enacted, and the tenour of your Lordships 
said letter, Connecticut Colony would be 

•Id. p. S9«. 
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exempted from the jarisdiction of the Ad- 
miralty Court of New York." 

On the 30th of April, 1701, (shortly 
after the death of Lord Bellamont) Wil- 
Ham Smith, Peter Schuyler and Bobert 
LiiTingstoD, three of the Council of New 
York, wrote a letter to the Lords of 
Trade^ in which they complained of the 
"ill state of the Jerseys" in harboring 
fdgi tires ftc. Con tinning they say: ''We 
do therefore humbly offer whether it be 
not for his Majest/s service that his 
Majesty would be pleased to put those 
Provinces under such regularities that the 
publick peace may be restored and his 
Majesty's government of New York may 
have the assistance of the magistracy of 
the Jerseys to remand deserters and fel- 
lows that may shelter themselves there, 
which often happens, &c., by the convul- 
sion of that people, not in Coll. Hamil- 
ton's the Governour's power to remedy if 

On the 25th of July, 1715, Governor 
Hunter requested the apprehension at 
Boston of one Jean Conrad Weiser, the 
leader of a sedition among the five Indian 
nations, which obliged him to march with 
a force to disarm them. In a letter to the 
Lords of Trade, Governor Hunter says: 
''He, with his crew, has pulled down a 
Mans house in the neighborhood, is since 
fled to Boston, I have wrote by the advice 
of the Council here, to have him appre- 
hended there, in order to his being 
broDght to Justice for a terror to the rest. 
He gives out that he is bound for Eng- 
land, instructed by the Indians"! 

II. GOKKBOTIOUT PASSES THB OKLY COL- 
ONIAL LAW ON THB 8UBJBCT. 

In the Acts and Laws of Connecticut 

•Id. SS7. 863. 

tN. Y. Col. Doc. Vol. V. 418. 



we find the only colonial law ever passed 
on the subject of the delivery of fugitives 
from other colonies. It was passed in 
October, 1720, and after reciting that 
''Whereas it has sometimes happened 
that some Persons Convicted in the neigh- 
boring Colonies of Crimes, which by the 
Laws of this Colony are punishable with 
corporal Punishment, make their escape 
from the Administration of Justice in 
those Colonies; or do Escape, and flee 
from the Prosecution of such Crimes 
there, and come into this colony with de- 
sign to hide from Justice; or do take up 
their Abode here,'' provided that all such 
persons who came into the colony of Con- 
necticut, and continued there for the 
space of Two Months, without first having 
obtained leave therefor of the General As- 
sembly, and should not depart within one 
month after they had been formally warn- 
ed so to do, should sufler a fine of five 
pounds to the Treasurer of the Colony, 
and if the person so fined should not 
within one month after the imposition of 
the fine, depart out of the Colony, that he 
should be again liable to the like fine, ''to 
be recovered as aforesaid; and so Tories 
Quoties,** 

Thus the act provided a penalty for the 
fugitive wrongdoer who sought refuge 
within Connecticut Colony, and declared 
the act of seeking shelter there to be a 
crime. 

In subsequent sections a means of re- 
turning the fugitive upon the demand of 
the authorities of the government or col- 
ony from which he had fied, was pre- 
scribed. As the language of the act is 
somewhat quaint, the latter clauses are 
quoted in full: 

"And be it further Enacted by the 
Authority afbresaid. That if any such Per- 
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eon or Persons flying, or making Escape, 
as aforesaid, be pursned by Order of pro- 
per Authority, from any other GoTorn- 
ment, in order to bring him or them to 
Justice, he or they may be Apprehended 
by Order of the Authority of this Govern- 
ment. 

^^And if on Examination and Inquiry 
into the Matter, it shall appear such Per- 
son or Persons have been Convicted, as 
aforesaid, and are escaping, or are flying 
from Prosecution, as aforesaid, he or they 
may be remanded back, and delivered to 
the Authority, or Officers from whom 
such escape is made, in order that due 
and condign Punishment may be inflicted 
on such Transgressors.'' 

This Act is found in a somewhat modi- 
fied form in the Acts and Laws of Con- 
necticut, Sevision of 1784, under the title 
of An Act for remanding Persons who 
have committed crimes in other states, 
and to escape from Justice flee into this 
State;" and yet again, with further un- 
important modifications in the revision 
ofl796.* 

III. — CASES MENTIONED IN THE NEW 
TOBK NEWSPAPERS. 

The New York Gazette oi March 8, 1737, 
after recounting the arrest and conviction 
of a man ''who goes by the names of 
Patrick Butler, John LovelL Luce and 
several other names" for "passing counter- 
feit Pistoles and Dollars" says: 

"Some time ago he stole a Horse and a 
Mare in Connecticut, they pursued him 
to Westchester in this Province and car- 
ried him back, where, according to their 
law they whipt him," &c.t 

Tlie New York Oazelte, revived in the 
Weekly Post Buy, July 6th, 1747, tells of 

•Moore on Extradition, sec. 518. 
tManudl N. Y. Com. Council 1865, 7a6. 



the arrest of four counterfeiters whose 
operations were in *' Peek's Kill in 
Dutchess County, where the three were 
first apprehended, the other fled bat was 
follow^ and overtaken at Newhaven.^ 

The same paper of January 2dd, 1749, 
says: '^ Saturday next is appointed for the 
execution of Manus Carrol. * * He 
was tried and condemned there" (Albany) 
^^but broke jail and made his Escape; and 
was taken up in the back Parts of Penn- 
sylvania again , and brought here about 
three weeks ago."t 

IV. — MASSACHUSETTS IS CHAROBD WITH 
HABBORINO FUOITIYES FBOM KEW TOBK 
— ^A COLONIAL " NO MAN'S LAND." 

In 1766 Governor Moore wrote to the 
Lords of Trade complaining of the pro- 
tection afTorded by the Massachnsett« 
authorities to fugitives from his colony. 
The following is his letter: 
" My Lords, 

I informed Mr. Secretary Comway in a 
letter of the 30th of April last| of some 
disturbances which had arose in the Coun- 
ty of Dutchess in this Province, and at 
the same time acquainted him with the 
st'Cps taken to suppress them, which to- 
gether with a little Military Assistance, 
soon settled the tranquillity of that Coun- 
ty, and a Court of Oyer & terminer is 
now sitting there, in which some of the 
principal offenders will be try^ ISince that, 
the infection has spread into the neigh- 
boring County of Albany, but some of 
the Rioters have been already taken, and 
the greatest part of them fled into the 
Provinces of Massachusetts and Connec- 
ticut, where they appear to be protected 
by the Magistrates, as all the requisitions 

•Id. 815. 
tid. 832. 
JN. Y. Col. Doc. Vol. VII. 825. 
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made to get them apprehended hare 
proTed ineiTeotaaly notwithstanding they 
are bo far from absconding that they 
appear pnblicly; so that we most expect 
to haye them returned again into this 
Proyinoe as soon as the Force is with- 
drawn which drove them out, and a new 
scene of disorder will of course com- 
menoe.*** 

In 17679 while the boundary between 
New York and Massachusetts was in dis- 
pute, a number of inhabitants of Massa- 
chusetts made settlements upon the lands 
of Johannes Van Kensslaer, proprietor of 
Claverocky in Columbia County. Van 
Bensslaer brought legal proceedings for 
their renioval and the Sheriff, while en- 
deayoring to serve his writs, aided by a 
passe eomUatuSf was set upon by the in- 
truders and prevented from executing his 
duty, which resulted in the loss of life. 
Some of the intruders afterwards returned 
to Massachusetts and efforts to secure 
their rendition proved unavailing. 

Governor Moore in a letter to the Earl 
of Shelburne, dated February 24th, 1767, 
gives the following account of the affair:f 

''There has been no dispute in the 
present case between the Provinces in re- 
gard to any Territorial Jurisdiction, but 
the whole has taken its rise from a Scene 
of Litigation among private Persons; Sev- 
eral Inhabitants of the Massachusetts en- 
couraged by their countrymen, (as they 
acknowledge in some of their affidavits) 
passed over the line of Division and seat- 
ing themselves to the Westward of it on 
the Lands belong* to M' Benssaler (sic) 
and acknowledged on all hands to be 

K^OT. Moore to the Lords of Trade; N. Y. Col. Doc. 
VoL VII« 849. 

fid. 910, 91J. See aleo letter of Got. Moore to Sec. 
Comvay, 84$. 



within this Province, began Settlements 
there without any invitation from him, or 
even permission first obtained; M' Bens- 
slaer unwilling to dispossess them offered 
them Leases, on the same Tenns which he 
had granted to his Tenants their near 
neighbors which were refused, and not- 
withstanding they could not shew any 
Bight in themselves to the Lands refused 
to acknowledge any in M' Bensslaer, who 
upon such behavior endeavoured to re- 
move them by a due course of Law; But 
as it never was the intention of these 
People to submit their Title to a legal 
ezaminat* every opposition was made to 
the Sheriff when he attempted to do his 
Duty and matters were carried to such a 
length, that they assembled armed in a 
great body, and attacked and defeated 
him in the Execution of his office, altho' 
supported by the Posse of the County 
some lives were lost on both sides. After 
an action in justification of which so 
little could be said, many of the Delin- 
quents thought proper to quit this Pro- 
vince immediately, and sheltered them- 
selves under the Protection of the neigh- 
boring Governments of Massachusetts and 
Connecticut I did receive some letters 
from Mr. Bernard* in August, complain- 
ing of the treatment some people had met 
with in the Province of Massachusetts, 
representing their case as deserving com- 
passion, and desiring that I would inter- 
pose my good offices in their behalf. To 
this I made the following answer; that I 
thought it very extraordinary that any 
person in this Province who was aggrieved 
should before he made his complaint first 
withdraw himself from the jurisdiction in 
which he had lived, then apply for re- 
dress to one who had it not in his power 

•Francis Bemeid, Governor of MasMdmsetts. 
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to give it. That I apprehend the Persons 
for whom he interested himself were those 
against whom the Grand Jnry had found 
Bills for Kiots, Mnrders, and Treasons, 
in which case I hoped he would giye the 
necessary orders to have them secured, 
that they might be brought to the punish- 
ment they deserved; But if any persons 
had fled into his Goyemment only under 
apprehension of being ill treated he might 
assure them from me that on their return, 
they should be entitled to all the protec- 
tion which the Laws of the Country oould 
give them, and that any disputes they were 
engaged in should be examined into with 
the utmost candor. In order to sett this 
matter in the clearest light I enclosed to 
Mr. Bernard the Proclamation I had 
issued, in which were inserted the names 
of the Delinquents and the rewards offer- 
ed for taking them up, but none of them 
were ever secured although they appeared 
publickly in the Provinces of the Massa- 
chusetts and Connecticut; neither have 
those complainants thought proper to re- 
turn to their Homes and submit their 
cause to be decided by the Laws of their 
Country." 

On the 7th of May, 1768, Governor 
Moore wrote to the Earl of Hillsborough 
that after the repeal of the act of Assem- 
bly which had enacted ''that part of the 
country bordering on the Connecticut 
fiiver" into a separate country, the dis- 
tress there was so great ''that it was 
apprehended many Inhabitants would be 
under necessity of quitting it, for it was 
become an asylum for persons guilty of 
all sorts of crimes, and a great number of 
wretches who had fled from justice not 
only in this but in the neighboring 
Provinces of New Hampshire, Massachu- 
setts and Connecticut took up their quar- 



ters there and committed all kinds of Dis- 
orders with impunity.'** 

The Council advised the erecting of the 
lands into a County by an ordinance, 
which was according^ done.f 

V. — DISINCLINATION AFTEB THB ABTICLBS 
OF CONFEDERATION TO ABANDON THB 
ESTABLISH BD PRACTIOB. 

The Articles of Confederation were 
adopted in 1777, and the rendition clause 
provided that "if any person guilty of, or 
charged with treason, felony or other 
high misdemeanor, in any State, shall flee 
from justice, and be found in any of the 
United States, he shall, upon demand of 
the governor, or executive power of the 
State from which he fled be delivered up 
and removed to the State having jurisdic- 
tion of his offence." 

In 178^, in the case of one Captain 
White, demanded by President Moore of 
Pennsylvania, of Governor Livingston of 
New Jersey, under the provisions of this 
clause, the latter declined to interfere on 
the ground that all that was necessary 
was for the Chief Justice of Pennsylvania 
to issue his writ, which would be indorsed 
by the Chief Justice of New Jersey, and 
thereupon the Pennsylvania Sheriff could 
apprehend White in any part of New 
Jersey. J 

In 1784, Governor Dickinson of Penn- 
sylvania, made a demand upon the (Gover- 
nor of Massachusetts as follows: 

''Sir: — We are informed that George 
Garner and Joseph Smith, who are ohargod 
with felony committed in this City, and 
have fled from Justice, are now in Boston. 
We therefore think it our duty to request 

•N. Y. Col. Doc. Vol. Vin, 65. 
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Minutes of Council of Penn. XIII, 270. 



THE COUNSELLOR. 



183 



that they may be deliyered up to the 
bearer, ^ ^ in order to be removed to 
this State."^ 

In the same year the President and 
Coancil of Maryland notified the Presi- 
dent of Pennsylvania that Henry Garberry 
had been arrested in Maryland, charged 
with treason in Pennsylvania. The mat- 
ter was referred to the jndges of the 
Supreme Gonrt, to demand Garberry and 
have him brought to trial. The Jndges 
demanded him of Maryland, to be deliver- 
ed at the jail in Philadelphia; and this 
request was ^' founded on the second 
claiiae of the fourth article of the Gon- 
federation and has been the constant usage 
between this State and the neighboring 
States.''^ 

Oovemor Paca of Maryland objected 
that the demand must come from the Ex- 
ecutive Department of Pennsylvania, and 
the prisoner could not be taken by the 
authorities of Maryland beyond the limits 
of that State. The permission of Delaware 
woold be necessary to go across her ter- 
ritory, and tlie oflScers of Pennsylvania 
must receive him at the State line. J In a 
letter by the Judges to the Oovemor, re- 
counting the affair, they maintained that 
in spite of the language of the Articles oi 
Confederation, '^the usage and practices 
between this State and New Jersey and 
also the Delaware State" were sufficient 
to support their demands as made.) Final- 
ly, Oovemor Dickinson of Pennsylvania 
made a formal demand, in which he 
alluded, to his having referred the matter 
to the Judges, ''not doubting but it 

*i3 Am. Law ReT. i8i; Penn. Archives Vol. X. 394. See 
also Minutes of Conncil of Penn. XV, 499; Id. Ill, 108; Id. 
V, 94; Penn. Archives XVI, 14. 

fPenn. Archives X, 390, ags; 13 Am. Law Rev. 181, 189. 
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would be conducted according to the con- 
stant usage in similar cases between this 
State and the States of New Jersey and 
Delaware/'* Governor Paca replied to 
this demand signifying his readiness to 
make the surrender at once.f 

In 1789 a case occurred from which it 
appears that the States continued up to 
that time at least, to follow the old prao* 
tice, regarding the provision of the Arti- 
cles of Confederation only as a means of 
compelling a surrender against the will of 
a State. 

In a letter to Governor Mifflin of Penn- 
sylvania, Governor Livingston of New 
Jersey says that Chief Justice Brearly of 
his State had informed him that a war- 
rant lately sent by him to Pennsylvania 
had been refused; and he adds: '* I am in- 
formed that this is the first instance * * 
where the wai*raut from one of the Jus- 
tices of the Supreme Court has been 
deemed to be insufficient and it is pro- 
bable that you consider the fourth article 
of the old Confederation as extending to 
all cases." He then proceeds to make a 
formal demand, according to the clause of 
the Articles of Confederation. This de- 
mand was acceded to in the Pennsylvania 
Council and the fugitives surrendered to 
the Chief Justice of New Jersey. { In a 
letter to Governor Mifflin, Chief Justice 
Brearly refers to certain legislation of 
New Jersey regulating surrenders, and 
adds: ''We have considered that part of 
the Article of Confederation which re- 
spects the matter as merely designed to 
prevent one State from giving protection 
to offenders from another; and that the 
powers therein given the executive are not 

*ld. jao: 13 Am. Law Rev. 181. 

fPenn. Archives X, 324; 13 Am. Law Rev. 181. 
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necessary to be exercised in ordinary 
cases.'' 

''These instances,'' says Mr. Hoagne,* 
''indicate the condition of things out of 
which the later provision grew. So con- 
firmed was the practice of making sur- 
renders upon the warrant of the Ooart 
having jarisdiction, daly indorsed by the 
Chief Justice of the State making the 
surrender, that twelve years after the 
adoption of the Articles of Confederation 
the first instance of a refusal known to 
Governor Livingston arose. At this time 
the Constitution was about going into 
effect, and there was a proper disposition 
on the part of Governor Mifflin to con- 
form to the letter of the fundamental 
law." 

VI. — BECLAMATIOK FROM THS IKDIAKS. 

The facility of escapes to the Indian 
tribes early rendered arrangements for the 
surrender of fugitives by the Indians 
imperative. 

The Dutch, and indeed later some of 
the English colonies apparently regarded 
it the absolute duty of the Indians to sur- 
render fugitive offenders upon demand. 

Among the New York Colonial docu- 
ments we find a quaint proposition print- 
ed in the extracts from the papers of 
Director Eieft of New Netherlands, under 
date of 1649.t It is interesting as show- 
ing the sentiments of our Dutch ances- 
tors toward the friendly savages: 

"Proposals of the Honorable Director 
and Council of the Commonalty. 

"First is it not right and proper to 
punish the scandalous murder lately per- 
petrated by a savage on Claes Swits; and 
in case the Indians do not surrender the 

*i3 Am. Law Rev. 190. 
fN. Y. Col. Doc. Vol. I, 414. 



murderer to our demands, is it not right 
to destroy the whole village to which he 
belongs? 

" Secondly in what name and at what 
time shall it be doneP 

" Thirdly by whom shall it be executed?" 
The commonalty assembled by the Direc- 
tor's order to answer the three proposals, 
frankly recorded their views in the fol- 
lowing language: 

" To the first, we deem it in every re- 
spect expedient that the murderer should 
be punished as the Director proposes, but 
subject to God and opportunity, and 
meanwhile everything necessary ought to 
be provided and the Director ought, 
especially to get 200 coats of mail {malj 
rocken) from the North as well as for the 
soldiers as for the freemen who will pay 
for their own share of them. 

"On the 2nd And that a friendly traf- 
fic be carried on in the meantime * ^ 
and until an opportunity and God's will 
be made manifest; * * 

"To the 3d The people say, as they 
know no other superior than The Direc- 
tor * * the Director shall personally 
lead the expedition * * 

" Finally, for the purpose of lulling the 
suspicions of the Indians without using 
any threats, we consider it prudent that 
the Director send a sloop again 1, 2 a 3 
times peaceably to demand the murderer, 
in order then to put him to death."* 

A threat to discipline the Indian chief 
in the event of non-compliance accom- 
panied the demand in a case which occur- 
red in 1673 and is thus stated: 

"The Commissioners of Connecticut 
made a relation of a murder lately com- 
mitted by an Indian called Mowim, upon 
a Pequot Indian girl in the bounds 

•N. Y. Col. Doc. Vol. I, 4IS* 
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of Stonington, within their jnrisdictioiiy 
which murderer was apprehended and 
imprisoned in order to his trial; bnt 
breaking prison he fled to Ninicraft, who 
refoseth to deliver him up to justice 
amongst the English, pretending his own 
right to be the proper judge himself. 
Upon consideration thereof, and being re- 
quested to give our advice the commis- 
sioners think it most just and necessary 
that the authority of Conuecticat do forth- 
with make further demand of the said 
murderer and bring him to his trial; and 
in case of neglect or refusal, to prosecute 
their demand to effect; and that Ninicrafb 
(sic) be called to accoant and compelled 
to make reparation for the injury and 
effront hereby done to the English and 
their Government"* 

In August 1682 the commissioners ap- 
pointed by Lord Baltimore, to treat with 
the five Iroquois Nations, proposed among 
other things, the following article which 
was agreed to:f 

** In case any Indian or Indians living 
amongst you shall for the future murder 
any Christian or Christiaus in Maryland 
or Virginia, wee do expect that you will 
cause him or them to be delivered up to 
the 1/ Proprietary to be dealt withall ac- 
cording to the Christian law, and in case 
any Indian or Indians shall kill any 
Horses, Cattle or Hoggs, or robb or steal 
anything from us that you cause satisfac- 
tion to bee made to us for the full value 
thereof.** 

By the second article of the '' Prelimi- 
nary Articles of Peace, Friendship and 
Alliance, between the English and the 

^Minutes of Meeting of Council of United Colonies, 
Aogiist 37* 1673; Col. Rec. of Conn., 1678, 488, 489; Moore 
on Eztnuiition, sec. 521. (Note.) 
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Seneca Indians, concluded April 8, 1764, 
the Senecas agreed '' that they forthwith 
collect all the English prisoners, deserters, 
Frenchmen, and Negroes amongst them, 
and deliver them up to Sir Wm. Johnson 
(together with the two Indians of Kanas- 
tio, who murdered the Traders in Nov' 
1762) previous to the Treaty of Peace, 
which will take place within three months 
if these articles are agreed to; and that 
they engage never to harbour or conceal 
any Deserters, Frenchmen or Negroes, 
from this time, but should any such take 
refuge amongst them, they are to be 
brought to the Commanding Officer of 
the next garrison, and delivered up, 
promising likewise never to obstruct any 
search made after such persons, or to hin- 
der their being apprehended in any part 
of their country." 

Article 7 contained the following stipu- 
lation: ''That should any Indian com- 
mit Murder, or rob any of His Maj*^ sub- 
jects, he shall be immediately delivered 
up to be tried, and punished according to 
the equitable Laws of England, and should 
any white man be guilty of the like crime 
towards the Indians, he shall be immedi- 
ately tried and punished if guilty/** 

By the Articles of Peace between Sir 
William Johnson and the Huron Indians 
concluded at Niagara July 18th, 1764, it 
was agreed: 

That any English who may be Prisoners 
or Deserters, and any Negroes, Panis or 
other Slaves amongst the Hurons, who 
are British property shall be delivered up 
within one ihonth to the Commandment 
of the Detroit and that the Hurons use 
all possible endeavors to get those who are 
in the hands of the neighboring nations; 

»N. Y. Col. Doc. Vol. Vn, tei, 6aa. 
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engaging never to entertain any deserters^ 
fugitives or slaves; bnt should any such 
fly to them for protection they are to de- 
liver them up to the next commanding 
oflBcer/'* 

The treaty with the Delawares of May 
8th, 1765, contained similar provisions.! 

VII. — A C0KTBA8T BETWEBK THB COL- 
ONIAL PRACTICE AKD THB PBESBNT 
METHOD OF INTEB-8TATE RENDITION. 

The deductions to be fairly drawn from 
these illustrations are: First, that the 
English Colonies recognized and perform- 
ed the duty as component parts of the 
Kingdom of Great Britain of surrender- 
ing fugitive offenders for trial in the 
locality having jurisdiction of the offense; 
second, that as between the English and 
Dutch, and English and French, fugitives 
were reciprocally delivered up on demand 
without any requirement of proof of guilt; 
and third, that the colonists of all nation- 
alities regarded it as the absolute duty of 
the Indians to surrender criminals seek- 
ing shelter among them, for trial and 
punishment under the laws of the colony 
in which the crime was committed. 

At the present time, when a criminal^ 
having violated the laws of one of the 
States of the Union is found within the 
territorial limits of another State, the 
authorities of the locality where the of- 
fence is committed are compelled in order 
to procure his return for trial and punish- 
ment, to institute a proceeding as circum- 
locutive and technically involved as any 
undertaking known to modem jurispru- 
dence. 

If the accused is likely to remain in his 
place of refuge for sufficient time to pre- 

•N. Y. Col. Doc. Vol. VII, p. 651 
tlbld, 738. 



pare the formal documents required under 
the constitution, the proceeding prelimi- 
nary to the '' Governor's requisition" can 
be dispensed with. This rarely happens, 
however, in these days of alert and elusiTe 
law-breakers, and delay is nearly always 
fatal. Therefore, the first step in the case 
is the fugitive's arrest, usually based, by 
necessity, upon telegraphic information, 
communicated to the police of the place 
sought as the fugitive's shelter. 

The accused is apprehended by an of- 
ficer of the law who takes him before some 
magistrate, and charges him with being a 
fugitive from justice, referring to the tele- 
graphic information as the authority for 
the allegation, and if the magistrate deems 
the case to be one requiring the exercise 
of comity toward the sister State, he com- 
mits the offender to jail, to await the 
arrival of a requisition from the Governor 
of that State. Usually criminals vrith 
means enough to carry them out of the 
jurisdiction, have enough left to secure 
the services of an attorney versed in the 
resources of inter-state rendition law; and 
in the great majority of cases the fugitive 
thus committed is brought into court 
without delay upon a writ of habeas corpus, 
and his astute attorney protests against 
his imprisonment upon the flimsy, illegal 
contents of a telegram, and the law is 
with him. 

No matter if Oalifomia is 8,000 miles 
away from New York, if the police of San 
Francisco telegraph to the police of New 
York that a murderer is in the latter city, 
on his way to England, giving an accurate 
description of him, sufficient to enable his 
identification and arrest, if the arrest is 
made upon the information thus com- 
municated, the Supreme Court would be 
justified, and, indeed, required under the 
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rnles of law, to declare the arrest illegal 
and unwarranted. 

It makes no difference that to permit 
the criminaFs escape would defeat the 
ends of justice. In theory of law no man 
can safcdy be depriyed of his liberty for 
one moment except upon legal proof. So 
if a murderer is to be arrested in New 
York, as a fugitiye from California, there 
must first be at hand legal eyidence to 
prove that he is the man charged with the 
crime in California, and has fled from 
the justice of that State. 

To return, however, the authorities may 
and in fact often do, produce evidence 
sufficient to warrant the fugitive's pre- 
liminary commitment, and to withstand 
the scrutiny of the court on habeas corpus. 

This being done by the police, the pub- 
lic prosecutor's labors are next called into 
play to prepare the necessary papers, 
which in every case should consist of a 
certified copy of an indictment or affidavit 
charging the commission of the crime by 
the fugitive, a certified copy of a warrant 
issued thereon, and of the return to the 
warrant, an affidavit alleging the flight of 
the accused and his whereabouts, and a 
formal application to the Governor re- 
questing him to issue a requisition upon 
the Governor of the State to which the 
fugitive has fled. 

These papers are forwarded in duplicate 
to the Governor of the State having juris- 
diction of the offence, one set remaining 
on file in his office, and the other accom- 
panying the requisition. 

The requisition is then issued, together 
with a warrant authorizing some person 
(usually proposed in the application) to 
act as agent in bringing the fugitive back 
to the demanding State. 

Then the requisition is transmitted to 



the Governor of the surrendering State, 
who, if he honors it, issues a warrant of 
rendition, authorizing the agent to re- 
ceive the fugitive and take him back to 
the demanding State. 

Thus with all the facilities of modem 
enterprise and advancement, before the 
delivery of a fugitive criminal can be 
finally accomplished, three branches of 
the government of two States — ^the police, 
the prosecuting power and the executive — 
must each perform a separate duty, and 
considerable time must ensue, pending the 
completion of the undertaking. 

This is the method of recovering fugi- 
tive criminals as between the States of the 
Union, made necessary by modem laws 
and under a narrow construction of the 
object aud effect of the constitutional pro- 
vision. And yet one of the main objects 
of modem legislation, we are told has been 
to simplify legal proceedings, and to dis- 
pense with useless forms and impediments! 

Two hundred and fifty years ago when a 
criminal fled from one of the English col- 
onies to another he was pursued and taken 
back to the place where his crime was 
triable, upon the presentation of a war- 
rant for his arrest endorsed by a magis- 
trate of the place of refuge. 

The colonies were as independent of 
each other's jurisdiction, so far as the ad- 
ministration of criminal laws was concern- 
ed, as are the various States of the Union 
at the present day; yet they did not regard 
the protection of the rights of fugitives 
from each other's justice of so great im- 
portance as to require the intervention of 
the chief executive before the fugitive 
could be delivered. 

A comparison of the present complex 
system with the simple, though irregular. 
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method in vogae in the colonies is not 
likely to commend the former. 

While we have a uniform system, and a 
settled procedure, which in theory, in- 
sures the object contemplated by the 
federal constitution, the labor, expense, 
and delay incidental to a modern inter- 
state rendition proceeding, is wholly in- 
appropriate and needless, and often de- 
feats the accomplishment of the undertak- 
ing. The necessity of calling upon the 
executive authority of two States in every 
case, in order to secure the fugitive's sur- 
render, deters prosecuting officers from 
instituting rendition proceedings, except 
in cases of more than ordinary gravity, 
and immunity is thus virtuidly extended 
to petty offenders who succeed in with- 
drawing from the jurisdiction of the State 
where the offence was committed. 

The strict construction of the Oonstitu- 
tion, by the decisions of Federal and 
State Courts, under which to have ''fled 
from justice'' is declared to cover only the 
case of a person actually committing a 
crime in one State and withdrawing there- 
from, so that there has been no oppor- 
tunity to prosecute him, has taken away, 
from all power of reclamation and punish- 
ment, that great class of offenders, who, by 
criminal acts, commenced in one State 
and completed in another, render them- 
selves amenable to the justice of the latter 
State though they themselves were never 
there. 

These are but a few of the more prom- 
inent objections to the present system, 
but if no other existed they would afford 
sufficient reason for a change. 

And if no better mode were suggested, 
the writer is of opinion that a return to 
the colonial method, with proper Federal 
and uniform State laws to secure its oper- 



ation, would greatly improve the means 
and manner of recovering fugitive crimi- 
nals as between the States. 

Can any one say it is not absurd that 
in order to bring to trial and punishment 
in the city of New York, a person aocused 
of petty larceny there, and apprehended 
in Jersey Cily, less than two miles dis- 
tant, it is necessary to carefully prepare 
the numerous documents above described, 
to make an application, based upon those 
papers, to the Oovemor of the State of 
New York, at Albany, nearly one hundred 
and fifty miles away from the place of the 
offense, to secure from him a requisition 
upon the Oovemor of the State of New 
Jersey, and to present the requisition at 
Trenton, about fifty miles away from the 
place of the accused's refuge, and to 
obtain from the Governor of New Jersey, 
his warrant authorizing the surrenderl 

Moreover, if the same person were over- 
taken at Buffalo, nearly five hundred 
miles away, no such proceeding would 
have to precede his delivery to an officer 
of the city of New York, because, while 
New York and Jersey City are in different 
States, Buffalo and New York city are 
both within the territorial limits of the 
same State. 

The writer does not believe that this 
condition of affairs was ever intended by 
the able and far-seeing framers of the fed- 
eral constitution, nor that that instrument 
and the Act of Congress now in force are 
responsible for it; on the contrary it would 
seem that the difficulty has arisen from 
the notion, that the federal constitution 
and the Act of Congress govern inter-state 
rendition proceedings, to the exclusion of 
every other method. 

If this view is correct, the laws now in 
force, besides requiring a cumbersome 
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proceeding in place of the simple system 
in Togue in the colonies, restrict the power 
of States to reclaim fugitives and qualify 
the duty of such surrenders, always re- 
cognized in the colonies. Yet it is not a 
yery unusual thing for criminals to ^'waive 
requisition papers'' and be taken from 
one State to another without even the an- 
cient form of endorsing the warrant. 
Surely the Constitution did not intend to 
prevent this being done?* 

The writer believes the true construc- 
tion of the Constitution is that expressed 
by Chief Justice Brearly of New Jersey in 
1789, of the object and force of the Arti- 
cles of Confederation as follows: 

" We have considered that part of the 
Articles of Confederation which respects 
the matter as mei*ely designed to prevent 
one State from giving protection to offen- 
ders from another; and tliat the powers 
therein given the executive are not neces- 
sary to be exercised in ordinary cases.^'\ 

These articles required the delivery up 
and removal to the State having jurisdic- 
tion of the offense of '* persons guilty of, 
or charged with treason, felony, or other 
high misdemeanor," in any State, who 
had fled from justice and might be found 
in any State of the United States, upon 
demand of the (Governor or executive 
power of the State from which he fled. 

"This provision," says Mr. Moore, t 



^NoTB.— Some of the States have indeed enacted etat- 
ntes declaiinff it unlawful to take a fugitive criminal from 
their jurisdiction for trial elsewhere even though he con- 
sents to it, except by virtue of a warrant of rendition, and 
in those States a person now arrested is required to re- 
main in custody pending the rendition proceedings, no 
matter tf by waiving allobiections to his surrender he 
could be taken at once to a place where he could procure 
baiL but one would hardly contend that the act thus pro- 
scribed was maium in ss; and indeed it is hard to under- 
stand what real logical reason governed the enactment 
of such laws. 

ti3 Am. Law Rev., p. 190, 119; Moore on Extr., sec. S19. 
iMoore on Extradition, sec. Si9> 



*' appears to have introduced a new method 
of recovering fugitives from justice, and 
for this reason, and because it was not as 
comprehensive as the previous practice, it 
does not seem to have been regarded as 
exclusive." 

The constitutional provision, as far as 
providing a means of reclaiming all fugi* 
tive criminals without regard to the char- 
acter of the offense of which they were 
charged, was indeed ^' broad and uncondi- 
tional,"* but has always been subject to 
criticism upon the grounds herein above 
referred to. It does not cover, and was 
not intended to cover, the case of a person 
who commits a crime in one State, though 
absent from the State at the time, and 
the cumbersome and costly procedure re- 
quired under it, prevents its use except in 
extraordinary cases. 

As has been well saidf it makes obliga- 
tory upon every member of the con- 
federacy the performance of an act which 
previously was of doubtful obligation. 

This was the object and effect of the 
constitutional provision. It provided a 
means of enforcing, as between the States, 
the theretofore recognized duty to mutual- 
ly surrender fugitives. It was intended to 
cover a case where the authorities of one 
State refused to perform that duty upon a 
proper request, so that the difficulties, 
which from time to time occurred in the 
colonies, by reason of the shelter afforded 
to fugitives could not occur in the States. 

That the same duty of surrendering 
fugitives at the present day is incumbent 
upon the several States, entirely indepen- 
dent of the Constitution, admits of no 
dispute, and in the opinion of the writer, 

»n>id. 

fMatter of Fetter j Zabr. 311. See also Dow*s case, 18 
Pa. St., 37: Matter ofVoorhies, 32 N. J. L. (3 Vroom) 145. 
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fagitive criminals might now be lawfally 
recovered as between the States by virtue 
of this inherent right of reclamation and 
duty of surrender, without the aid of the 
constitutional provision; but, however this 
may be, there can be no question but that 



each of the States could enact measures 
authorizing such a practice, and thereby 
establish a uniform and simplified system, 
unhampered by the present laborious, tedi- 
ous, and expensive forms and methods. 



[From na Natiohaxi MAaAgnraQ 
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Ijt the name of the New Fork Law 
School we desire to thank Mrs. Theodore 
W. Dwight for the picture of the late 
Professor Dwight, presented by her to the 
school. No gift could be more appro- 
priate, no other so sincerely appreciated. 
We are proud to have in our lecture-rooms 
a portrait of the man we admired, whose 
memory we revere and to whom this insti- 
tution owes much of whatever success it 
may attain. To have received the gift 
from Mrs. Dwight is a double honor. 

Thb opening of the special lecture 



course of the third year gives to outsiders 
a rare chance to hear some important sub- 
jects well discussed. Members of the un- 
dergraduate department who do not in- 
tend to return for the third year studies 
should avail themselves of this opportuni- 
ty. Even if you expect to take the post- 
graduate year — remember that in the 
study of law a little repetition does no 
harm. Practitioners will find the lectures 
entertaining and instructive. A little 
theory helps to counteract the narrowing 
tendencies of routine practice. In addi- 
tion to the lectures already delivered. Pro- 
fessor Woodrow Wilson, LL.D., of Prince- 
ton, will continue the subject of " Con- 
stitutional Law*' on April 6th, 6th, 12th, 
13th, 19th and 20th. Professor Charles £. 
Hughes of the Cornell University Law 
School will lecture on ''General Assign- 
ments for the Benefit of Creditors'* on 
March 20th, 21st, 22nd, 23rd, 24th, 27th, 
28th, 29th, 30th, 31st, April 3rd and 4th. 
The course of ten lectures on ''Admiralty 
Law*' by William W. Goodrich, LL.D., 
commencing April 24th, continuing on 
the 26th, 26th, 27th, 28th, May Ist, 2nd, 
3rd, 4th and 6 th, will materially augment 
the brief Senior course on that topic. The 
lecture hour, in each case, will be from 
6.30 to 6.30. Cards of admission for one 
or more of the courses may be obtained at 
the Secretary's office. The fee for each 
subject is $6. 

ExPERiBNCED lawycrs in the larger 
cities, who have had occasion to practice 
in the courts of the country distiicts, 
have often noticed the striking difference 
between the city lawyer and his country 
brother. In the busy practice of the for- 
mer there is little time for study, except 
so far as such study has for its immediate 
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object the disposal of some litigated case. 
With him the acquisition of legal knowl- 
edge is apt to be a desultory hand-to- 
mouth process. He learns little law out- 
side of his practice; most of his knowledge 
he " must snatch not take/' His work of- 
ten lacks that broad foundation which sys- 
tematic study gives to that of the country- 
lawyer. Of course we are speaking of city 
lawyers as a class; besides^ our remarks are 
hardly applicable to the ever-increasing 
number of specialists, whose life-time de- 
votion to a single branch of the law 
grounds them thoroughly in it. The pro- 
vincial lawyer has more time for indepen- 
dent, theoretical study; his cases are less 
in number and his practice not all-absorb- 
ing. Not only can he devote himself to 
an examination of the law governing a 
case he is to try; but he has time for inde- 
pendent research — study for study's sake. 
The almost extemporaneous acquisition 
of law by the city lawyer does not con- 
duce toward making him a many-sided 
jurist; and herein we may possibly find 
the reason for the criticism often passed 
upon the profession in the great cities 
that they are case-lawyers not jurists. But 
whatever shortcomings the urban lawyer 
has as a student of the theory, he stands 
unexcelled as a practitioner. His wide 
knowledge of men, his varied experience 
with all classes and professions, his thor- 
ough acquaintance with all the instru- 
mentalities for carrying the law into effect, 
his ability to adapt the means at his dis- 
posal to his ends and we may add his 
readiness to take advantage of tech- 
nicalities, by which the provincial lawyer 
would scorn to be benefitted, — all con- 
tribute toward making him sharp, quick 
to act in emergency and rich in ex- 
pedients. 



One of the most striking Ulustrations of 
the difference between the two classes is 
found in the fact generally recognized 
among lawyers of this state that the Code 
of Civil Procedure as used by a practi- 
tioner in the great cities is almost a dif- 
ferent instrument there from what is in 
the hands of his country confrere. The 
letter is the same but its interpretation, 
or rather the spirit in which it is inter- 
preted and the methods adopted to cany 

its provisions into effect, are very different. 
The reason for this is obvious. Wherever 
much work is to be accomplished in a 
short time, rules will be more technically 
adhered to. The methods of the cii^- 
lawyer have for their primary object the 
accomplishment of a maximum of work in 
a minimum of time. It is not surprising 
therefore to find a stricter interpretation 
and adherence to rules in the city than in 
the country, where time is not so much of 
the essence. Besides lawyers in the 
smaller cities and towns constitute a legal 
family and are generally bound together 
by ties of long acquaintance and friend- 
ship. Amongst them the unwritten code 
of professional courtesy and honor con- 
demns the use of questionable expedients 
and sharp practices which the city craft is 
only too prone to permit. We find the 
same tendency in other professions, and 
the reasons are very probably the same as 
those we have attempted to outline above 
concerning the profession of the law. 

We take great pleasure in announcing 
that the New York Law School has be- 
come, with the second issue of its catalogue, 
the second largest institution for the study 
of law in the United States. It now num- 
bers over 500 students in regular attend- 
ance and has representatives amongst its 
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members firom almost eyery State. On 
this marked sncoess in the history of the 
school we are happy to congratulate our 
bcalty and tmstees, and point out with 
pride both the foresight they have shown 
in selecting a situation with nnrivalled 
fiidlities for doing the very best work and 
their most wise adoption of a tried system 
of study which enables such work to be 
satisfactorily and effectually accomplished. 

Thbbx is no denying the sad fact that 
law in general is dry and cold and bare of 
human interests; dealing so largely in 
dusty antiquities, fine spun abstractions/ 
and hair splitting yerbal quibbles^ that it 
presents to the average human mind the 
appearance of a desert waste. One reason 
for this widespread desolation is the almost 
total absence from the array of legal litera- 
ture — ^be it in the form of text books or 
reported adjudications — of any signs of a 
style cultivated and developed to meet the 
particular needs involved in the work. 
There are a few happy exceptions to this 
unfortunate state of affairs — a few authori- 
ties who write like gentlemen and scholai's 
as well as lawyers. Luckily one of these 
is the most usual guide of the beginner in 
this study, for the well timed phrases of 
Sir William Blackstone, Knight, have a 
way of lingering in the memory and pre- 
serving one from coming to the sometimes 
apparently inevitable conclusion that good 
law must necessarily be couched in bad 
English. Some few have followed the 
good example of the great commentator^ 
an occasional judge appears to have 
realized that a decision may be just and 
well founded and at the same time well ex- 
pressed, but only too many seem to delight 
in enshrouding obscure doctrines in a mist 
of involved and cumbrous language. The 



legislators are usually worse sinners in this 
regard than the Bench, and many a des- 
pairing attempt to extract the '^ presum- 
able intention of the legislature ** from the 
chaotic mass of verbiage in which it is con- 
cealed may be found in any volume of the 
State Reports. 

Now many evils are necessary, but this 
is the more flagrant from its utter lack of 
ground. The English language is the 
most flexible in the world, and ought to 
be sufficient for the intelligible setting 
forth even of the complicated principles of 
our jurisprudence. That it has been 
done, and sometimes is done, is proof 
enough of its possibility. Accordingly 
when it is not done, there is a strong 
temptation to impute lack of clear grasp 
of the question as the reason of the absence 
of clean cut expression of the conclusion. 
And each blundering or clumsy expression 
adds one more stumbling block for those 
who follow in the way, making it harder 
than before to keep to the path and reach 
the goal. 

But it may be said, what have we to do 
thisP If judges and text writers and legis- 
tors have spun a tangled web of words for 
us to unravel, it is so much the worse for 
us, but what can we do to help it? Very 
little immediately, except realize what the 
horrible example is and determine to 
avoid it, when some time well on in the 
next century some of us may be writing 
opinions and text books. But to do it 
then, we must learn how now, and the im- 
portance of learning how suggests that if 
there were only time, a definite course in 
legal expression might be extremely de- 
sirable. For there is no better way of 
learning to think clearly and forcibly than 
practice in expressing one's thoughts 
lucidly and cogentiy, and this practice 



194 



THE COUNSELLOR 



may be gained in drafting pleadings and 
briefs for Practice Gonrts, in writing Prize 
Essays, and thereby getting much good 
independently of any consideration of the 
prize^ and finally in a way we should like 
to see taken advantage of much oftener 
than it is, in writing contributions for this 
magazine. The wide range of appropri- 
ate material — notes of cases, brief studies 
on important or curious points, bits of 
legal history — ^give free scope to individual 
choice and fancy. In this connection we 
desire to repeat a former invitation and 
urge any who have the time to do so to 
prepare contributions and hand them to 
any of the editors, with full assurance that 
they will receive careful consideration by 
the board. Such work in general should 
form the principal basis of selection of 
future Editorial Boards. 

Now all this is not to be taken as sug- 
gesting the cultivation of any so-called 
''fine writing" in legal literature, for 
merely ornamental writing would be as 
much out of place as poetry in a 
proposition in geometry, but we do 
maintain that there is such a thing as a 
good legal style, clear, direct, simple, and 
with* life enough in it to keep the dust 
from gathering; that this is well worth 
the pains necessary to attain it; and that 
all means within our grasp should be used 
to reach this end. 



BOOK BEVIBWS. 

The Principles of the American Law 
of Contracts at Law and in Equity— by 
John D. Lawson, LL.D. The P. H. 
Thomas Law Book Oompany, Si Louis, 
Mo. 

Many writers have given us brief text- 
books valuable for elementary work and 
review. It is seldom, however, that we 
find a treatise sufficiently clear and con- 
cise for the student, which is broad 
enough in scope to afford material aid to 
the practitioner. In less than 600 pages 
the author has succeeded in presenting 
the principles which underlie the law of 
contracts, carefully analyzed^ with valu- 
able annotations and in a very readable 
style. In arrangement of topics the work 
follows Anson. The five main parts deal 
with (1) The Formation of the Contract; 
(2) The Operation of the Contract; (3) 
The Interpretation of the Contract; (4) 
The Discharge of the Contract and (5) 
The Remedies upon the Contract With 
more such text-books on the shelves the 
student would save hours of puzzling over 
lengthy discussions and confiicting au- 
thorities, a mode of study which at the 
best gives but a confused notion of the 
law, and the lawyer would find much of 
the mechanical work in the preparation 
of cases already done. 
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PECULIAR LEGISLATION. 



BY S. C. T. DODD. 



Ijaw, whether statutory or judicaly seeks 
to secure the greatest good consistent 
with the the greatest liberty^ and the 
greatest liberty consistent with the great- 
est good. New conditions of business re- 
quire new laws, but laws which restrain 
indiyidual liberty should not be experi- 
mental. Only when it is certain that the 
greatest good to the greatest number i-en- 
ders a restriction of freedom of business 
or of contract imperative, should such 
laws be enacted by the legislature or pro- 
mulgated by judicial decision. 

Attention is called to some peculiar 
criminal laws lately enacted in diflerent 
States which seek to restrain liberty of 
contract and of association. These so- 
called laws may cause the reader to smile 
with amusement or blush with shame de- 
pendent upon the standpoint from which 
they are considered. A brief reference to 
them may be useful to the student who is 
considering one of the most important of 
legal problems, namely whether law should 
undertake to limit freedom of association 
for business purposes. 

If the laws referred to embody the aver- 
age wisdom of our legislatoi-s for the last 



ten years, is it not fair to infer that 
restrictive legislation which shall not ac- 
complish more harm than good is impos- 
sible. Or if any think otherwise a study 
of this legislation is still important in 
showing clearly what is hereafter to be 
avoided in any system of wise legislation 
which seeks to regulate association in 
business so as to avoid its evils while re- 
taining its benefits. 

A statute of Texas, approved March 
30th, 1889, is taken as an example of a 
dozen others. This statute makes it a 
misdemeanor punishable with fine and 
imprisonment for ten years to enter into a 
conspiracy against ti*ade. It is declared 
to be a conspiracy against trade for two 
or more persons, among other things, to 
make or carry out an agreement not to 
sell any article of trade below a common 
standard figure, or to keep the price at a 
fixed or graduated figure, or to settle the 
price of any article between themselves or 
between themselves and others, or to pre- 
clude free and unrestricted competition 
among themselves or others in the sale of 
any such article, or to unite any interest 
they may have in connection with any 
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such article so that its price might in any 
manner be affected. 

It will readily be seen that partnership 
or joint ownership of any nature in any 
article of trade is made criminal by this 
act, because partners and joint owners 
combine their interests and preclude com- 
petition as between themselves. They 
must necessarily agree upon the prices of 
their commodities and must also agree 
not to sell below a common standard 
figure. They must further of necessity 
agree at times to increase the prices and 
at other times to decrease the prices of 
the commodities in which they deal. 
Without the freedom to enter into such 
agreements or understandings, partner- 
ships^ joint ownership, and all co-opera- 
tion in business is impossible. Two-thirds 
of the business in Texas to-day is carried 
on in violation of this statute. 

One peculiarity of this peculiar statute 
is that it makes it a crime to decreaae as 
well as to increase prices. The first sec- 
tion of the act defines a trust to be a com- 
bination of capital, skill or aMs by two or 
more persons or corporations for several 
purposes, and one of the wicked purposes 
is to reduce the price of merchandise or 
comtnoditiee. If, therefore, A and B, being 
in the State of Texas, and being instigated 
by the devil or otherwise, unite their skill 
or their capital in the invention of ma- 
chinery for picking cotton or manufactur- 
ing the same by means of which the price 
of that commodity is materially reduced, 
they have entered into a conspiracy 
against trade and are liable to ten years 
imprisonment. They could not success- 
fully defend upon the plea that they did 
not intend in thus combining their skill 
and capital to violate the criminal law by 
reducing prices. The law presumes that 



they intended the natural consequences of 
their acts> and they must suffer accord- 
ingly. Any one acquainted with the ex- 
tent to which combined skill and capital 
have reduced the prices of commodities in 
the last fifty years and with the public 
benefits fiowing therefrom will be some- 
what surprised to learn that in the minds 
of modem legislators such combinations 
of capital and skill are criminal, and the 
purposes and effects thereof wicked. 

Were the legislators of Texas so blind 
as not to see that this statute, if capable 
of enforcement, must prevent all associa- 
tion and thereby paralyze business? Ap- 
parently not. The chief industry of 
Texas is raising agricultural products and 
live stock. It would not do to paralyze 
that industry, and so Section 13 provides 
that '^the provisions of this act shall not 
apply to agricultural products or live 
stock while in the hands of the producer 
or raiser. '^ These sons of the soil may 
unite their interests, capital and skill to 
increase the price of their products^ but 
woe to the firm of A and fi if having pur- 
chased the farmer's potatoes they agree to 
increase or reduce the price of the pur- 
chased commodity, or if they agree not to 
sell them below a certain figure, or not to 
compete in their sale. Just how the pro- 
ducer of products is to be benefitted if the 
purchaser is to be thus hampered by pro- 
hibitions, the legislators of Texas did not 
stop to consider, any more than they con- 
sidered the provision of their State consti- 
tution which recognizes the equality of all 
persons before the law, and provides that 
no persons shall be deprived of liberty or 
privileges except by due course of the law 
of the land. 

Peculiar statutes are sometimes enacted 
hurriedly or inadvertently having an effect 
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different from that intended, and are soon 
lost in the oblivion which hides mnl- 
titudes of legal abortions, bnt this statute 
deaeryes at least a passing glance because 
it has been adopted as a model, and has 
been substantially enacted in a dozen 
States." Space will not allow examination 
of different statutes in detail. Let it suf- 
fice to say that to-day ordinary partner- 
ships cannot do business except in viola- 
tion of a criminal statute in the States of 
Illinois. Iowa, Nebraska, Georgia^ Mis- 
souri, Kentucky, Texas, Kansas, South 
Dakota, Washington, Mississippi, Vir- 
ginia and Tennessee, and in at least of six 
of these States it is a crime for two or 
more persons to unite capital, skill or acts 
to reduce prices. 

The federal statute, miscalled the Sher- 
man law, has also a claim to be classed 
under the head of peculiar legislation. In 
the first place it makes criminal contracts 
in restraint of trade. Such contracts were 
not criminal by the common law, and 
many contracts in restraint of trade were 



not even void, bnt have been held to be 
reasonable and conducive to trade. In the 
second place it makes criminal '^ attempts 
to monopolize any part of the trade be- 
tween the States.'' Just what this crime 
may consist in it is hard to conjecture. Is 
every attempt to enlarge business an at- 
tempt to monopolize a part of the trade, 
if not, at what point does the attempt to 
monopolize begin? Indictments under this 
act have been before several United States 
courts, which with great unanimity have 
found it easier to dismiss the indictments 
than to construe the act 

A statute creating a new crime should 
be so plain that the wayfaring man can 
comprehend it. This act is so obscure 
that learned judges are unwilling to guess 
at its meaning. 

Blackstone claimed law to be the per- 
fection of reason. There has been some 
peculiar legislation since Blackstone's day 
which casts some doubt upon the truth of 
his assertion. 



HOW TO WIN AND KEEP CLIENTS. 



BY JAMES W. ALEXANDER. 



It is a pity that the law, which Lord 
Coke described as ''the perfection of 
reason/' should, in all generations, have 
come in for so much abuse. Shakespeare, 
who had as accurate an appreciation of the 
excellence of things as any one not 
divine, put '' the laws delays'' into the 
same category of ills as oppression, con- 
tumely, contempt and insolence. In an 
old eighteenth century play one of the 
characters remarks that '' the law is a sort 
of hocus-pocus science, that smiles on 
your face while it picks your pocket; the 
glorious uncertainty of it is of more use 
to the professors than the justice of it." 
It cannot be denied that a very prevalent 
prejudice in modern times takes a similar 
shape. Almost any experienced business 
manager will warn you to beware of law- 
yers. A large corporation in this city, 
with whose administration the writer is 
familar recognizes this common feeling in 
its conduct of affairs — first, by avoiding 
litigation, and next, when litigation is 
forced upon it, by an unusual discrimina- 
tion in regard to the lawyers to be re- 
tained. All relatives, old college friends, 
proteges of directors and other favorites 
are discarded. The personnel of the bar 
within convenient distance of the place 
where the venue is laid is carefully studied, 
through various and suitable channels, and 
that lawyer is selected — ^young or old — 
whose character, capacity and {most im- 
portant) methodical business habit com- 
mand the greatest confidence. This law- 
yer is then invited to headquarters and in- 



structed in all the minutim of the com- 
mercial side of the particular case, and is 
never thereafter left without what might 
be termed supervision from his client. 
The result is an almost absolute exemp- 
tion from failure in the cases undertaken. 

But the necessity for such caution and 
painstaking on the part of a client implies 
that something is wanting in the general 
administration of law offices. That there 
are industrious, consciencious, orderly law- 
yers is not to be gainsaid. The profession 
is honored by many such. But that there 
are enough who are dilatory, slipshod, 
superficial and lazy, to give color to the 
popular impression— without counting the 
ignorant and the dishonest — is equally be- 
yond question. The writer of this is pri- 
vileged to speak because he has practiced 
at the bar himself, and has been on both 
sides of the line which divides attorney 
from client. I'here are enough necessary 
and inevitable annoyances attending liti- 
gation without superadding the unneces- 
sary and avoidable. It would be a long 
step in the right direction if every young 
practitioner could have Pope's words brand- 
ed into his soul: ''Order is Heaven's first 
law." 

The motive of this paper is to arrest the 
attention of students to the fact that 
clients among the business classes respect 
orderly business qualities in lawyers. The 
most learned jurist, the most brilliant 
genius may be outstripped in the accom- 
plishment of results by him who is prompt, 
diligent, methodical and persistent, though 
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perhaps less gifted. It may not be con- 
sidered an essential part of a law-studenVs 
training that he should be instructed in 
the care of his papers; the celerity of his 
action; the system of his office regulation; 
the pains to be taken in petty cases; the 
speedy attainment of results; the preven- 
tion of delays; the prompt discontinuance 
of hopeless proceedings; the emphasis of 
the business idea in legal practice: these 
and kindred subjects are too often left to 
the natural drift of the student, and this 
drift is too often away from what a suc- 
cessful business man most values. The 
young lawyer who from the start proves 
to his clients that he has the method^ the 
drive, the swift decisive action of the 
commercial adepts will not have to wait 
long for substantial recognition. It is de- 
pressing to see the many instances in 
which the opposite qualities characterize 
not only beginners but those who have 
grown gray in so-called practice. 

This is an age of activity. , The easy- 
going and procrastinating attorney will 
certainly be left in the rear. To those 
who are forming their professional habits, 
no better advice could be given than: Be 
thorough, be prompt, be consciencious. 
Don't take a week to give your client an 
opinion that can properly be given in a 
day. Don't postpone preparation for any 
given step, when it is possible to make it 
now. Don't have time extended in suits, 
when a little foresight and diligence will 
avoid the necessity. Don't defer the ex- 
amination of facts until the last moment. 



Don't let expenses run against your client 
which can be cut off by early and devoted 
attention to his interests. Don't leave it 
to your client to urge you on; let it rather 
be the client who is spurred by you. Treat 
your client's business as if it were your 
own. 

Such counsels might be indefinitely 
multiplied — ^but the few will suggest the 
many. Those here expressed may seem 
too obvious to need mention, but every- 
body knows that the neglect of them is a 
common sin. It is because the writer has 
time and time again seen lawyers — and 
sometimes of wide reputation — abandoned 
by clients on account of their neglect of 
the business principles here inculcated, 
that this note of warning is sounded. 

It might seem to the virtuous student 
an insult to bid him hold high the stand- 
ard of honesty and morality in the profes- 
sion of the law, but let him penetrate the 
mass of what is known as legal practice 
to-day and say whether there is not need 
that the young man thoroughly cleanse 
his way. 

But taking it for granted that none 
who read this are so depraved as not to 
prize purity, it is still profitable to accent- 
uate the wisdom of concentrating the 
power of habit upon those qualities which 
for want of a more comprehensive term 
may be summed up in the word diligence. 

** Seest thou a man diligent in his busi- 
ness? he shall stand before kings; he shall 
not stand before mean men." 



GOOD CITY GOVERNMENT. 

AK ADBBESS BELITEBSD BES'OBB THB OITT OLUB. 



BY BISHOP POTTBR. 



Let me first of all congratulate you 
upon the conditions under which we have 
assembled. To some of us, at any rate, 
this is our common roof tree. We are 
here within these walls, not as strangers, 
but as hosts; and it may well be to us a 
matter of genuine pride and thankfalness 
that the fellowship which gathers here is 
one in which we are bound together in 
common devotion to the highest interests 
of the great and noble city whose sons, 
whether by birth or adoption, we all are. 
It is common to say of New Yorkers that 
they are largely, if not sometimes wholly, 
destitute of the sentiment which is known 
as ciyism. If such a charge was true, as 
it is common, it would not be difficult to 
plead considerations which are as per- 
tinent as they are weighty, in mitigation 
of the sentence. It could be shown, for 
instance, that what it is comparatively 
easy for a homogeneous community to do 
is hard, if not impossible for a heter- 
ogeneous community to do. It would be 
easy to show that if our civism has not 
always or often illustrated itself in noble 
deeds which were the fruit of associated 
action, we are not wanting in worthy 
monuments of individual service and be- 
neficence. It would be easier still to show 
that once and again the better element in 
the community has awakened to grave 
emergencies with unerring discernment of 
the situation and with abundant wisdom 
and energy for dealing with it. 



But if always it has not been so, if very 
often indeed it has been painfully other- 
wise, even then we shall do well to re- 
cognize the fact that this has not been for 
want of that which, in a large relation, we 
are wont to call the sentiment of patriot- 
ism, nor because individuals have been re- 
luctant to illustrate such a sentiment by 
deeds of unwearied devotion and personal 
sacrifice; but because no mere sentiment, 
however keen and just, can hope to ac- 
complish much unless it issues in that 
which must needs be the one efficient 
fruitage of all awakened civism, associated 
and organized activity, and it is because 
of this that we may well rejoice this 
evening in the existence of the City Olub. 
If this brotherhood had come into being 
simply to exercise a critical and &ult-find- 
ing spirit, if it had been founded or were 
being maintained simply to perpetuate a 
habit of civic censorship, we might well 
echo the cry of one who said: '^ If any 
man will not work, neither shall he eat" 

If any man will not put his own hand 
to the task of making things better for 
himself and his fellow-men in any civic 
community, then he cannot hope to share 
in that harvest age of good government 
and ennobled sense of personal and as- 
sociated responsibility which is the sense 
of civic greatness and well-being. The 
office of the censor is not, indeed, a use- 
less cue, and we may not wisely dispense 
with it We do verily want the clear 
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Tirion and the oandid speech that shall 
both disoem oar municipal dangers and 
frankly tell us of them. 

Most of aU, it seems pertinent to say in 
this connection, that when any man, or 
any set of men wants to get light into 
any dark place and to flood the intricacies 
of any mechanism, political, ciric, or na- 
tional, with its searching rays, he is doing 
a good deed; and that he who resents or 
resists his doing so, condemns himself as 
the friend of evil deeds. Said an authority 
that, with many of ns, mast forever be 
sapreme: ^This is the condemnation that 
light is come into the world, and men 
loved darkness rather than light becaase 
their deeds were eviL For every one that 
doeth evil hateth the light, neither cometh 
to the light lest his deeds shoald be re- 
proved." The logic is simply irresistible, 
and it damns as vicious, depraved, and 
dangerous every individual, every organi- 
sation, every so-called organ of public 
opinion (heaven save the mark I) that re- 
sents with insolent defiance any honest 
endeavor to turn the electric flash of fear- 
less inquiry into whatever sink of civic or 
political evil. Happily such defiance works 
its own inevitable punishment; and those 
mills of GK)d which find expression in a 
righteous public opinion, though they 
seem sometimes to grind exceeding slow, 
yet grind ''exceeding small." 

Bat meantime, my brothers, the thing 
for us to remember is that mere censor- 
ship by itself, though it may well be the 
precnrsor of reform, is not itself reform. 
The time may easily come to a nation or 
a community when it is so charmed and 
satisfied with the swift discernment, the 
keen sarcasm, the biting rebuke with 
which the task of censorship is performed, 
that it will lay down its morning or even- 



ing journal, having done no more than 
read it, with as much complacency as if it 
had gone to a primary meeting, or had 
risen up, and gone to work 'to turn the 
rascals out.' Indeed, something worse than 
this may come to pass; for it may ultim- 
ately be the case that the mere delight in 
the o£Sce of a critic — a certain de haut en 
bos attitude toward all things that are not 
as they ought to be — ^may educate one 
into a chronic incompetency to be just to 
any situation, whether wilji reference to 
its inherent difliculties or the endeavors 
of others to better it A resident of this 
city, whose unwearied and self-sacrificing 
endeavors to improve its sanitary condi- 
tion ought to be held in lasting honor, 
sent to me not long ago an unsigned com- 
munication, which, amusing as were its 
bad manners and bad temper, was not 
without some elements of pertinency. 
Said the writer: 

" You go to work to blame the city offi- 
cers for the sloppy condition of the streets, 
and the dirt, snow, eta, that take your 
eye, when your mind ought to be occupied 
with higher thoughts. • • • You have 
begun at the wrong end and gone to the 
wrong party. • • • The city officers 
are not responsible for the mud and slush 
in the streets. They did not send it there, 
and have nothing to do with it; and if 
you have any complaint to make about 
the snow, go up where the snow came 
from and enter your complaint there. The 
Almighty sent the snow and could just as 
well remove it * * * He creates ice on 
the walks and deliberately lets people fall 
and break their bones, and knows they 
will fall before, and while, He is making 
it and keeps on. • • • Now, there is 
no use of your going to work to reform 
your fellow-men in this or any other 
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respect; the first thing that yoa want to 
do is to begin to reform at headquarters. 

Another thing that has not entered 
yoar mind in all probability is that if yoa 
want a thing done in this world you have 
got to work for it; and this rule works 
here. If you want the snow cleaned out 
of the streets just take your broom and 
shovel and go to work as though yoa 
meant to do something, and set an ex- 
ample to your fellow-men and show them 
that you are willing to do your part by 
shoveling off the sidewalks and crossings, 
and not sit in your easy armchair in your 
parlor and growl through the newspapers!" 

This interesting communication was, 
as its recipient remarked, referred to me 
in view of its theological character, but I 
think you will agree with me that, while 
we need not attempt to discuss its theol- 
ogy, it has something of value in its sug- 
gestions. That conspicuous figure in our 
late municipal history, Mr. William M. 
Tweed, never uttered a more pertinent or 
perennially necessary inquiry than when 
he asked, '^ What are you going to do 
about it?" That is the question for us 
this evening, whatever there may be in 
our local situation which we might wish 
to be otherwise, and whatever may be the 
reasons because of which we wish it. 

I do not wonder that in certain quar- 
ters the organization and existence of this 
club have been resented, and that the in- 
timation that there is or can be anything 
in our municipal affairs which is not pre- 
cisely as it ought to be is treated as a sug- 
gestion of infinite audacity. That is the 
inevitable peril of all officialism, and is 
just as great, if not a greater, peril under 
our forms of government that where those 
checks and balances exists which are to be 



found elsewhere under the form of hered- 
itary institutions. For there, education, 
refinement, the inherited sense of dignity 
and responsibility qualify the exercise of 
individual authority. But where you have 
uneducated minds, and enfeebled sense of 
responsibility and untrained capacities in- 
trusted with power, you have about as in- 
efficient and arrogant a government as 
will be created, and of course, under such 
conditions, the most amiable comment is 
regarded as intolerable presumption. 

The club idea is an idea of positive 
and greatly developable political power. 
A reformer only becomes dangerous to the 
peace of the hour when he can say ^* We," 
and it is because of the many hundreds of 
members which already this club reckons 
that it is both disliked and suspected. 
Multiply the number of such clabs, affili- 
ate them by howsoever slender a bond 
with this, and you have created an agency 
powerful enough, in a great many situa- 
tions, to ask the reason why and to insist 
upon having an answer I 

I confess for one that I do not greatly 
like the locality of this club. I would ra- 
ther that it were not upon Fifth avenue, 
and if I might venture a suggestion I 
would say that an excellent situation for 
it would be about the middle of Lafayette 
place. But if this club must be upon 
Fifth avenue, then it is doubly important 
that there should be others of the same 
character in very different locations. The 
constitutency that is going to make of 
New York the ideal city of the world does 
not live in Fifth avenue or around it. It 
is not made up of people of wealth, or 
leisure, or conspicuous social position. la 
a country like ours it is remarkable how 
little these count, save as now and then 
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they are used as tools by people most un- 
like themselTes. But behind them there 
stands a far larger plialanx, made up of 
men who, with their hands or their tools, 
haTe largely created New York, and whose 
capacity to think or act, and to think 
truly and act courageously, is our one 
hope, whether in the city or the republic. 
If any one doubts their intelligence, 
or their capacity for effective action, let 
him sit down and read over the history of 
the last Chicago Convention. Never in 
American history has there been a finer 
object lesson as to the power of plain and 
honest people to make themselves felt 
against mere adroitness and unscrupulous 
cunning; and in doing this to rise to the 
height of a great emergency and see it in 
its widest and most serious relations. 
Nothing has happened in the history of 
American politics more encouraging than 
that which then came about. Do not let 
us forget how it happened! It was the 
diffusion of sound ideas of government, of 
the necessity of clean and honest civil 
service, and of the right of the whole to 
refuse to be dictated to by a corrupt and 
ignorant few which won on that occasion, 
and which, under the same conditions, 
sooner or later, is sure to win. And 
among those conditions none was more 
potential than the knowledge that in del- 
egations representing widely different sec- 
tions, and the most various local tradi- 
tions, there was the bond of a common 
purpose, and that a righteous and honest 
one. These various delegations, so wide- 
ly separated ordinarily by distance and 
circumstances, came together to find that 
they understood one another, and then, in 
that common understanding, to work for 
a common end. This was the power of 
association of organization. 



At the root of the club idea there is 
the exchange of ideas. It is of the essence 
of individualism, as such, to be narrow 
and self-centred; and it is contact, mental 
collision, discussion — the kind of discus- 
sion that asks not so much '* who is wrong" 
as ''what is wrong" that cures a blind 
faith in half truths or in class misstate- 
ments of truth. Now, if it were expected 
that the aflBliated clubs in the interests of 
which we have come here this evening 
were to be simply echoes of the ideas 
which are prevalent in this club, I should 
not be greatly convinced of their need or 
their value. We who are here will have 
something to get from the affiliated clubs 
as well as something to give. 

It is the inevitable tendency of muni- 
cipal politics to create an inexorable and 
tyrannical machine. How hateful such a 
machine is to many honest men who are 
in it I have not the smallest doubt. Nay, 
there are very few of us who have not 
heard its exactions resented by those who 
longed to be free from ite yoke, but who, 
as one of them once said to me, " have no 
place to go to." There must be a place 
where they can go, and be free to think 
and speak and act for themselves. 

It should never be forgotten, and for 
myself I beg with all due courtesy to say 
I never intend to permit it to be forgot- 
ten, that there is no calling, however con- 
ventionally sacred, which in this land de- 
prives a man of his right of citizenship 
nor of the freedom to exercise that right. 
I have heai*d it said that, for a minister 
who claimed some sort of lineal descent 
from apostles to have even an opinion, 
and much more to express his opinion, 
about political reforms, or the best 
methods of securing them, was a most 
unapostolic business. It is a fine satire 
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upon the errand on which apostles first 
went forth to their fellow-men that snch 
dismal rubbish can be talked or written; 
and it is a still keener satire upon apos- 
tolic behavior that, by any sensible people, 
it can be beliered. There is a scene in 
the life of the grandest figure in apostolic 
history, which, just here, is not irrelevant. 
It is at Philippi, where St Paul and his 
companions have been unwarrantably im- 
prisoned, and where, next morning, as the 
story runs, " the magistrates," having be- 
come conscious of their blunder, * sent the 
sergeants [to the prison] saying. Let those 
men go. And the keeper of the prison 
told this, saying to Paul. The magistrates 
have sent to let you go; now therefore de- 
part, and go in peace. But Paul said unto 
them they have beaten us openly, uncon- 
demned, being Romans, and have cast us 
into prison, and now do they thrust us 
out privily? Nay: verily, but let them 



come themselves and fetch us out; and the 
point of the whole story lies in the &ct 
that the sturdy apostle stood like a rock 
upon his clear rights as a citizen, until 
the cowardly officials, fit representatives 
of their kind in many another age, came 
cringing obsequiously to the cell and set 
their prisoners free! 

Let no man among us all, gentlemen, 
miss the lesson of that inspiring incident! 
Neither you nor I can be removed so far, 
by any calling or station, from personal 
concern for human rights that we can 
afford to be indifierent to their defence. 
Neither you nor I, nor any man any- 
where, can afford to be so sublimated by 
his office or his traditions as that he shall 
consent to remain silent when other men 
are wronged, whether in their persons or 
his own! Such a one is a coward and a 
renegade, whether he be a layman or a 
priest 
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Appeal from an order of the Special 
Term granting a peremptory writ of 
mandamus. 

On the eleventh of June, 1891, the New 
York Law School was incorporated b; the 
Uniyersit; of the State of New York, by 
Chapter No. 658, which contained the fol- 
lowing provision. *' This charter shall give 
no power to grant degrees, but the Re- 
gents will confer the degree of Bachelor 
of Laws on the graduates who have been 
certified by the New York Law School, 
as having completed its full course, and 
as being duly qualified in all other re- 
spects, and who have passed all examina- 
tions and met all other requirements pre- 
scribed by law or by the University or- 
dinances." 

By Chapter 378 of the Laws of 1892, 
individuals, associations and corporations 
not authoriased by some statute of the 
State, or by the Regents, are prohibited 
from conferring degrees. By the rules and 
practice of the Regents, the degree of 
Bachelor of Laws is conferred only on 
candidates who meet the following re- 
quirements. (1) Those who have passed 



the required law student examination 
to preliminary general education at a 
standing of not less than seventy-five per 
cent. (2) Those who have passed the Re- 
gent's examinations in law at a standing 
of not less than seventy-five per cent. (3) 
Those who have been certified in writing 
by the Dean, or an officer legally author- 
ized to grant such certificate on behalf of 
the school, as having completed to the 
satisfaction of the faculty the full course 
of the said law school. (4) Those who 
have a similar certificate from the law 
school that the candidate is duly qualified 
in all other respects to receive said 
degree. 

Whether the candidate possesses the first 
and second requirements is decided by the 
Regents through their own examination, 
but whether he possesses the third and 
fourth is determined by the faculty of the 
law school, the Regents accepting their 
certificate as finaL In 1892 the Board of 
Regents appointed a person to examine 
the graduating class of the law school, 
and in May of that year the relator was 
examined by him and was found to have 
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a BuflScient general education and knowl- 
edge of the law to entitle him to the 
degree, which was reported by the ex- 
aminer to the Regents and to the Dean of 
the law school. It is the practice of the 
Regents to make ont diplomas for all 
students who have passed their examina- 
tions and forward them before the day 
fixed for graduation to the Dean of the 
school, who by countersigning them, cer- 
tifies that the candidates possess the third 
and fourth qualifications. On the day ap- 
pointed for the graduation of the can- 
didates, one of the Regents confers the 
degree and delivers the diplomas. On the 
day fixed for the graduation of the senior 
class of 1891 and 1892 the degree of 
Bachelor of Laws was not confen-ed upon 
the relator, nor was a diploma delivered 
to him, because the Dean of the school 
refused to certify that he was qualified in 
all other respects to secure the degree. 
FoUett, J. A peremptory writ of man- 
damus can only be granted in the first in- 
stance, in case the applicant's right there- 
to depends only upon questions of law. 
(Code Civ. Pro. sec. 2070.) Upon a motion 
for a peremptory mandamus^ if opposing 
affidavits are read which conflict with the 
moving affidavits, the right to the writ 
must be determined upon the assumption 
that the averments of the opposing affi- 
davits are true. If the relator desires to 
controvert or avoid the statements made 
in the opposing affidavits, he should take 
an alternative writ so that the questions 
of fact can be tried. (People v. Cromwell, 
102 N. Y. 477; People v. Brown, 66 Id, 
180.) Under this rale the statements of 
the answering affidavits, in so fiar as they 
conflict with those served in behalf of the 
relator, must be regarded as true. Pre- 
ceding the commencement exercises of 



June, 1892, a committee was appointed, 
upon the suggestions of the Dean of the 
school, by the members of the graduating 
class to make arrangements for the com- 
mencement, secure a hall and engage a 
speaker. A question arose in the com- 
mittee as to whether religious exercises 
should be had at the commencement. 
The committee, by a majority vote, after 
much contention, decided to invite a 
clergyman of one denomination to offer 
the opening prayer and a clergyman of 
another sect to pronounce the benediction. 
On the second of June the Dean stated to 
the committee that their action was un- 
wise, and that it would make an unfor- 
tunate precedent where so many religions 
faiths were represented, would tend to 
breed discussion in the future, and that 
he would advise, in view of the situation, 
that they have no religious exercises^ 
which suggestion was adopted by a vote 
of the committee. On the morning of 
June 3d, the Dean was advised by a tele- 
gram that the degrees should be conferred 
by Bishop Doane, one of the Regents. 
Because a church dignitary was to confer 
the degrees the faculty of the school de- 
termined that he should be asked to con- 
duct appropriate religious exercises, which 
determination was immediately communi- 
cated to the class committee. On the 
same day the relator and eight or ten 
others remonstrated against the action of 
the faculty and Mr. O'SuUivan charged 
the Dean with underhanded conduct, and 
the students then present threatened not 
to attend the commencement exercises, 
unless the action of the faculty was 
reversed. On the morning of June 4th, 
Mr. O'SuUivan had an interview with the 
Dean which is described by him in his 
answering affidavits but need not here 
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be repeated, for it is BaflSoient to say that 
it discloses conduct on the part of the 
relator justifying the refusal of the faculty 
to recommend him as a student upon 
whom a degree should be conferred. 

The relator, by taking a peremptory 
writ has admitted the truth of the an- 
swering allegations and the sole question 
is, whether the conduct described justified 
the Dean in refusing his certificate to the 
relator. Assuming that the relator's con- 
duct is correctly stated by the Dean, as 
we must, it was to say the least, con- 
tumacious and calculated to breed dis- 
order and trouble in the school. That 
there should be some power vested in the 
faculties of schools and colleges to repress 
and punish such conduct will be con- 
ceded by all. It cannot be that a student 
haying passed all examinations necessary 
for a degree can, before his graduation, 
excite disturbance and threaten injury to 
the school or college, without being amen- 
able to some punishment. No course 
would seem open except to forthwith ex- 
pel him or refuse his degree. In this 
case the latter course was taken. 

The faculties of educational institu- 
tions having power to confer degrees, and 
the teachers of schools having the rights 
to recommend to the Regents of the Uni- 
versity students deemed to be worthy of 
d^rees, are necessarily vested with a broad 
discretion as to the persons who shall re- 
ceive those honors or be recommended for 



such distinctions, and when the conduct 
of a student has been such, intermediate 
his final examination and the time of 
conferring degrees, that there is a fair 
occasion for the exercise of discretion on 
the part of the faculty, as there clearly 
was in this case, it should not be reversed 
by this court, and the case must be an 
extraordinary one to justify judicial inter- 
ference. Any other rule would be sub- 
versive of aU discipline in the schools 
and of the educational interests of the 
State. 

To hold that dissatisfied students in the 
colleges and schools of this State can re- 
view the discretion of faculties in cases 
where the &ctB justify the exercise of dis- 
cretion would be most unwise. We see no 
reason why the right to discipline is not 
as great between the final examination 
and the graduation as before, and if we 
can control the action of the faculty in 
this case, why may we not be called upon 
to supervise it in the case of expulsion or 
suspension of students during their college 
course? 

Notwithstanding the right of the school 
to refuse to recommend the relator as 
worthy of a degree, he is entitled to a cer- 
tificate of attendance and that he passed a 
satisfactory examination. 

The order of the Special Term is re- 
versed and the peremptory writ of man- 
damns is dismii 



UNDUE INFLUENCE AS AFFECTING THE VALIDITY OF WILLS. 

BY. FREDERIC F. HARTICH, LL. B. 



There is, perhapB, no branch of the kw 
requiring closer attention and thonghtfbl 
study, and with which the courts haye ex- 
perienced greater diflScnlty than that af- 
fecting the law of wills. 

The question to what extent ** undue in- 
fluence" will affect the yalidity of a will, is 
not the least among the many puzzling 
problems which our courts have been ask- 
ed to Bolye. 

In considering this subject, the first in- 
quiry which naturally presents itself to 
our mind is: What is Influence? Worces- 
ter defines it to be ''an impulsive or 
directing power whose operation is known 
only by its effect." It may also be said to 
be an undefined something which appeals, 
either directly or indirectly, to one or 
more of our sensibilities so strongly as to 
compel a response. 

What, then, is ** undue" influence, and 
what degree of influence can be exercised 
over a testator before the courts declare it 
undue f Before considering this question, 
however, it must be carefully noted, that, 
in referring to influence as being undue, 
the term undue is not to be construed in 
its moral sense as indicating something 
which of itself is wrong or pernicious. It 
is only to be understood as being undue 
in the legal sense in so far as the in- 
fluence brought to bear upon the testator 
partakes of the nature of fraud and com- 
pels him to make some disposition of his 
property which he, of his own volition, 
would not have done had he been free.* 

•BUkey v. Blakey, 33 Ala. 611. 



A rule laid down by Sir John NichoU 
in an old English case*, and quoted with 
approval by many of our modem writers 
is, that it must be: ''That degree of in- 
fluence which takes away fh>m the tes- 
tator his free agency; such as he is too 
weak to resist; and such as will render the 
act no longer that of a capable testator." 
Again, it has been held that, to avoid a 
will, the influence must have destroyed 
the freedom of the testator's mind, and 
rendered his act obviously more the off- 
spring of the will of others than his 

own.f 

"It is that degree of importunity or 
undue influence," said Chief Justice Buch- 
anan, J "which deprives a testator of his 
free agency, • • • and renders the 
instrument not his free and unconstrained 
act."§ 

To be undue influence, there must be — 
to sum it up in a word — coercion. | For 
an infinite variety of reasons, chief among 
which is the fact that the relations of 
the testator and the one supposed to 
have exercised the influence are, in all 
or nearly all cases, confidential, to at- 
tempt to adhere to any broad principle^ 
or lay down any fixed rule as to what 
shall constitute undue infiuence, would 
be as absurd, as it would be hopeless. It 
is, perhaps, better that no positive de- 
finition can be given. For the theory of 

•Kinleside v. Harrison, a PhilUm. 551, ssi. 
fGardiner v. Gardiner, 34 N. Y. 15s. 
tDaTis V, Calvert, s Gill ft J. 3oa, 303. 
SSmall V. Small, 4 Greenl. aa3* 
HWingroTe v. Wingrove, 11 Prob. DIt. 81. 
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the common law that there shall be no 
definition of fraud, ^* leet the very defini- 
tion would giye to the crafty jnat what 
they wanted, for it would tell them pre- 
daely how to aroid the grasp of the law/'* 
applies, it seems to me, equally well to 
undue infiuence, which is synonymous 
with fraud. 

It is obvious that, notwithstanding the 
infinite variety of precendents on this 
subject, each case must, to a great extent, 
stand on its own merits, and be decided 
according to the surrounding circum- 
stances; the tenor of the will itself; the 
mental and physical condition of the tes- 
tator; the relations in which he stood to 
his family; his connection with the person 
most benefited by the instrument and the 
opportunities which that person had for 
exercising a power over the testator. The 
first, and, naturally, the most important 
consideration is the will itself, — ^the reason* 
aNeness of its terms, and its character, as 
expressed by its terms, compared with the 
character and habits of the testator during 
his life. Where a will is contrary to all natu- 
ral affection and is in all respects harsh 
in its dispositions, its provisions may be 
evidence of mental incapacity which will 
require explanation, and the legatee claim- 
ing nnder it may be required to show that 
the testator fully understood the terms of 
the will and acquiesced in them; but it 
must not be supposed, however, that a 
testator is bound to make a will that 
others acquainted with him shall deem 
justf We must not be too hasty in in- 
ferring that fraud has been practised sim- 
ply because the will does not meet with 
our approval and conform to our ideas of 
justice. 

•s pBiBoiis on Contracts, a66. 
flfatter of Badlong, 196 N. Y. 423- 



The general rule is that any person 
of sound mind, acting with full knowl- 
edge of his affairs, competent to under- 
stand his relations to those whom he 
chooses to benefit, may bestow his bounty 
as he likes, although the disposition may 
appear, and in fact be, uigust and inequit- 
able.* 

^ No greater injustice could be done by 
a testator," said Judge Mullin, in a case 
decided in this State, ^ than to so dispose 
of his property in a manner that the 
world would call jusf f 

A case recently decided by the Court of 
Appeals well illustrates this: In the mat- 
ter of Mondorf, (110 N. Y^ 450), a pro- 
ceeding to set aside a will on the ground 
of undue influence, it appeared that the 
testator had made two wills. In the first 
he gave all his estate to his wife; in the 
second, to a Mrs. Schaumbui^ his land- 
lady, revoking all former wills. On the 
trial it appeared that in the interval 
which elapsed between the making of the 
first and second will, the testator and his 
wife had become estranged; had separated 
and lived apart; he going to live in 
the family of Mrs. Schaumbnrg. It also 
appeared that on several occasions when 
he was sick and feeble and needed atten- 
tion, Mrs. Schaumbnrg had kindly cared 
for him. Judge Earl, in delivering the 
opinion of the court, said (page 456): 
''This will was prompted by gratitude, 
and a will thus induced cannot, in the 
case of a perfectly competent testator, be 
said to have been obtained by what in the 
law is styled undue infiuence. There was 
no fraud, imposition, constraint or coer- 



cion. 



»• 



^Carpenter v. Hall, 19 N. Y. Snpp. 778; Clapp v. Poller^ 
ton, 34 N. Y. 190; Seguine v. Seguine, 4 Add. Ct. App. 
Dec. 191; Colt V, Patchon, 77 N. Y. S33* 

tKeynolds v. Root, 6a Barb. aso. 
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Where a will is both unnatural and un- 
reasonable, howeyer, and the fact appears 
that the party to be benefited has had a 
controlling agency over the testator, veiy 
grave doubts will arise, and under circum- 
stances so suspicious as these very strong 
proof will be needed to overcome the pre- 
sumption of fraud. 

Another consideration which requires 
careful attention is the mental and phy- 
sical condition of the testator. It is very 
natural to suppose that a person who is of 
great age and very feeble in health and 
mind will be easily swayed and led astray 
by foreign influences and apt to be the 
subject of impositions. 

Feeble and weak-minded people are not 
necessarily precluded from making valid 
wills, however.* Neither will the fact 
that the testator was a person of great age 
of itself alone raise a presumption of 
testamentary incapacity. (Cai*penter v. 
Hall, supra.) But where it is shown that 
the testator was weak and feeble, and the 
attitude of the person most benefited by 
the will has been one of power or author- 
ity over the testator, the law will look 
upon the transaction with great jealousy, 
and besides throwing upon the person re- 
ceiving such benefit the burden of proving 
the righteousness of the transaction,! will 
require that it shall be established by tes- 
timony which must be so reasonably cer- 
tain as to establish beyond reasonable 
doubt, not only the fairness and validity 
of the transaction on its merits, but that 
it was not the result of undue influence. | 

And, in this connection, the Court, in 
Cowee V, Cornell, 75 N. Y., 91, 99, went so 
far as to say: '' Whenever the relation be- 

^jR€ Gray, s N. Y. Supp. 464; JR* Gross, 14 State Rep. 
439. 
fHarvey v. Mount, 8 Beav. 439. 
ITucker v, Deane, ai Wkly. Rep. $19. 



tween the contracting parties appears to be 
of such a character as to render it certain 
that they do not deal on terms of equali- 
ty, but that either on one side, from sup- 
erior JLuowledge of the matter deriyed 
from a fiduciary relation or from an OTer- 
mastering influence, or on the other from 
weakness, dependence or trust, justifiably 
re|)osed, unfair advantage in the transac- 
tion is rendered probable, • • • the 
transaction is presumed void." • • • 

So much, therefore, in attempting to 
discover the conditions under which the 
will was made, is to be gathered from the 
character of the instrument itself and 
from the condition of the testator's mind 
and physical abilities. There is still an- 
other matter of importance which the 
courts must consider, however, and that 
is the relation in which the person most 
beneflted by the will stood to the testator. 

In certain cases the law will of itself 
raise the presumption of inequality, and 
will regard with great jealousy.* Those are 
instances where a guardian has received 
some advantage from his ward, a trustee 
from his cestui que trust, an attorney 
from his client, or father from his son, 
etc. Thus, where a will was written by an 
attorney or solicitor, who was to be bene- 
fited by its provisions, it was considered 
that this circumstance would excite strict 
scrutiny and require very clear proof of 
capacity and the free exercise of voluntary 
choice, f And again, it was said by Lord 
Cranworth, in Smith v. Kay (7 H. L., 771), 
and quoted with approval by Rnger, 0. J., 
in Fisher v. Bishop, 108 N. Y., 26, 28, 
***** The familiar cases of the in- 
fluence of a parent over his child, of a 
guardian over his ward, of an attorney 

*Cowee V. Cornell, svpra. 
tDuffield V. Morris, 2 Harring 384. 
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over his client are but instances;" bnt, as 
said by Lord Eldon in Qibson t^. Jeyes (6 
Ves., 266), it is ' the great rule applying 
to trustees, attorneys or any one else.' It 
will be seen that the rule is not limited to 
cases of attorney and client, guardian and 
ward, trustee and cesti que iru$i, or other 
similar relations, but it holds good wher- 
ever fiduciary relations exist and there 
has been a confidence reposed which in- 
Yests the person trusted with an advan- 
tage in treating with the person so confid- 
ing (Freelove v. Cole, 41 Barb., 318; Ford 
V. Harrington, 16 N. Y., 285). When this 
relation is shown to exist, it imposes the 
burden of proof upon the person, • ♦ ♦ 
making contracts enuring to his benefit, 
to show that the transaction is just and 
fair and that he has derived no undue ad- 
vantage from his fiduciary relation (Mason 
V. Ring, 2 Abb. Pr. [N. S.] 322)." (See 
also Smith v. Ogilive, 127 N. Y., 143-148.) 
la the language of Sir Samuel Romilly, 
in Hnguenin v. Baseley (14 Yes., 273; 2 
W. & T. L. C, 597): "The relief stands 
upon a general principle applying to all 
the variety of relations in which dominion 
may be exercised by one person over an- 
other." As long ago as the time of Lord 
Eldon this principle held good. In Gib- 
son V. Jeyes, 6 Yesey, 266, he said: " It is 
necessary to say broadly that those who 
meddle with such transactions take upon 
themselves the whole proof that the thing 
is righteous. * * * It is asked where 
is that rule to be found? I answer in 
that great rule of the Court that he who 
bargains in a matter of advantage with a 
person placing confidence in him is bound 
to show that a reasonable use has been 
made of that confidence, the rule apply- 
ing to trustees, attorneys or any one 
else,'* ♦ ♦ ♦ 



It does not necessarily follow^ however, 
that where these close confidential rela- 
tions exist, and the stronger party has re- 
ceived some benefit from the presumably 
weaker party, that the transaction has been 
unfair. ^^It calls for watchfulness," said 
the Surrogate,* ''lest some improper in- 
fluence may have been exercised." And 
it has been held that it is not sufficient to 
show that the party benefited by a will 
had the motive and opportunity to exert 
such influence, but there must be evi- 
dence that he did exert it In all cases of 
this nature the validity of a testamentary 
act will depend more upon the abuse of a 
controlling influence than upon the fact 
of its existence. Fraud will not be imput- 
ed if the facts are consistent with honest 
intention.! 

Another important inquiry which arises, 
when wills are sought to be set aside on 
the ground of undue influence, is: How 
far does the rule extend? Does the fraud 
vitiate the entire will, or may it simply 
affect one part, and may the part to 
which the influence extends be declared 
void and the rest of the will stand? As to 
this, it seems to be the rule, both in this 
country and in England, that it does not 
necessarily follow because part of a will 
was induced by undue influence that the 
whole of the will must be oondemned.| 

It may be void as to the provisions in 
favor of the person who improperly pro- 
cured them and yet valid in other respects 
and as to other parties, § for it would be 
unjust to compel innocent legatees to 
suffer with those who were in the wrong. 

^Wilson V. Moran, 3 Bradf. 173. 
tCudney v. Cudney, 68 N. Y. 143. 
iTrimlestown v. Lloyd, x Bligh*8 N. C. 427: Morris v. 
Stokes, 21 Geo. SS^; Harrison's Appeal, 4$ Conn. aoa. 
§1 Hagg, 384; I Cox, 353. 
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But it must be noted, howerery in in othciB, yet the whole will is void.^ 
this respect, that if the fraud extends « Liberum animum testandi." 
to the whole will, though in some parts 

.. 1 ' j-i J X X J J.U •Florey f. Florey, u Ala., «4i, Baker's Win, a Redt, 

it may be more readily detected than ,79. j, * ,^. 



ORDER OP NEW YORK LAW SCHOOL EXAMINATIONS FOR 

DEGREE OP LL B. 

The Kegents haye announced, through Mr. James Russell Parsons, Jr., Director 
of Examinations, the following daily programme of examinations for the University 
degree of LL. B., to be held at 21 Cooper Union, New York City, on May 17th, 18th 
and 19th, 1893. 

For Wednesday, May 17/A (9:16 a. tw.— 12:16/?. w.) 

Elbhbktart Law. 
DoKESTio Relations. 
Iksurakgb. 

(1:16 1?. HI. — 4:16 1?, m.) 

Contracts. 

For Thursday, May ISih (9:16 a. m.— 12:16 j9. m.) 

Personal Property. 
Corporations. 
Equity Jurisprudence. 

(1:16 j9. m. — 4:16 j9. tn.) 

Evidence. 
Torts. 
Criminal Law. 



For Friday, May 19/A (9:16 a. m. — 12:16 p. m.) 

Real Proprrty. 

(1:16 p. m. — 4:16 J9. m.) 

Wills. 



Alternatives ] 



New York Code of Civil Procedure. 

Common IjRW and Equity Pleading and Practice. 
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We present to our readers in this num- 
ber the full text of the opinion of the 
General Term of the Supreme Court in 
the case of O'SuUivan v. The New York 
Law School. This decision affords a valu- 
able precedent, not only for this school, 
but also for all educational institutions, 
as to the nature and extent of the discip- 
linary powers that may properly be exer- 
cised over students. Compared with the 
prior decision of the same court in the 
case of People ex rel, Cecil v. The Bel- 
levue Medical Hospital, 60 Hun, 107, 
(affirmed in 128 N. Y. 621, on the opin- 
ion of the General Term), the proper 



limits of such power are clearly disclosed. 
In the Cecil case, the relator applied for a 
mandamus to compel the Medical College 
to admit him, as one of its students, to 
the examination for degrees, and if be 
should pass the examination, to give him 
the degree of Doctor of Medicine. Cecil 
had completed the course and had fulfilled 
all the conditions which entitled him to 
present himself for final examination, but 
he was informed by the secretary of the 
faculty that he would not be allowed to 
enter the examination nor would a degree 
be given him. The college gave no reason 
whatever for such action, but insisted that 
it had the right, arbitrarily, without any 
cause, to keep a student from entering 
the examination. In the mandamus pro- 
ceeding, it adopted the same defense, 
while admitting that its action was arbi- 
trary. It was in view of this state of facts 
that the court expressed itself as follows: 
^'It may be true that this court will not 
review the discretion of the corporation 
in a refusal, for any reason or cause, to 
permit a student to be examined and re- 
ceive a degree; but when there is an 
absolute and arbitrary refusal, there is no 
exercise of discretion. It is nothing bat 
a willful violation of the duties which 
they have assumed." The mandamus was 
therefore granted. 

In tbe O'Sullivan case, on the contrary, 
the Law School did assign specific facts 
and reasons why it would not ]*ecommend 
the relator to the Regents as qualified to 
receive the degree. Its action was, there- 
fore, not arbitrary. This presents the 
plain distinction between this case and the 
Cecil case. The court therefore says in 
the O'Sullivan case — "When the conduct 
of a student has been such, intermediate 
his final examination and the time of con- 
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f erring degrees, that there is a fair occa- 
sion for the exercise of discretion on the 
pari of the faculty, as there clearly was in 
this case, it should not be reversed by this 
oourt, and the ease must be an extraor- 
dinary one to justify judicial interfer- 
ence/' ''To hold that dissatisfied students 
in the colleges and schools of this State 
can review the discretion of faculties in 
cases where the facts justify the exercise of 
discretion, would be most unwise." Hence 
the mandamus was refused. 

Faculties, therefore, are not justified in 
acting arbitrarily in refusing degrees, but 
when they have a fair occasion for the ex- 
ercise of discretion, the courts will not 
review this discretion, and coerce their 
action by mandamus. This secures a fair 
and just rule, as regards both faculties 
and students. 

Another recent decision is of interest 
in this connection. This is the case of 
People ex reL Jones v. N. Y. Homeo- 
pathic Medical College, 20 N. Y. Supple- 
ment, 379, decided in the New York Sup- 
erior Court The relator claimed that he 
had performed all the duties required of 
him and had passed all his examinations, 
to qualify him to receive a diploma. It 
appeared, however, that he had not satis- 
factorily passed the examination, and it 
was for this reason that the degree was 
refused. Said the coui*t, in declining to 
grant a mandamus,-^** The court caunot 
re-examine the relator as to his qualifica- 
tions to practice medicine, nor go over the 
studies in which he is said to be deficient. 
If it attempted to do so, the relator's 
road would be easy, for, with his experi- 
ence, imperfect though it may be, he 
would no doubt pass a better medical ex- 
amination than any court could be ex- 
pected to give him. The law wisely in- 



tended no such result. It leaves the sub- 
ject whore it belongs, — with those quali- 
fied to roaster it." ''Courts may be ver- 
satile, but they must be careful not to in- 
fringe upon the discretion vested in ex- 
cise boards, colleges, or inferior tribunals, 
nor to substitute its discretion for theirs. 
The determination by these bodies of any 
questions within the scope of their juris- 
diction is, as it should be, as conclusive 
and free from control upon mandamus as 
that exercised by the highest jurisdictions 
in the country." 

The policy adopted by the Senior Class 
with regard to the management of com- 
mencement exercises promises to furnish 
a satisfactory substitute for the usual form 
of class organization. A committee may 
lack permanency, may seem less dignified 
than a full list of regular officers, but this 
loss of exalted stability is equalized by the 
saving in time required to effect an elec- 
tion and by the absence of over-warm 
personal feeling which an individual can- 
didacy is apt to provoke. The committee 
chosen by the class was given power to 
elect its own officers. It is composed of 
as follows: — Glenn Ford McKinney, chair- 
man; Clifford Henry Strang, secretary; 
Hanford Smith Weed, treasurer; Edward 
Clifford Bailey, George Bishop Covington, 
Alpheus Ezra Frank, David Gordon, 
Ersiiine Hewitt, E. A. S. Lewis, E. T. 
McLaughlin, Jr., James Cowden Meyers, 
Edward P. Mowton, Albert Ritchie, Sam- 
uel Seabury, Henry Marion Ward. 

On Wednesday, June the seventh at 
eight o'clock in the evening the class of 
1893 will hold its commencement exer- 
cises. As this is the class that began its 
existence with the birth of the Now York 
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Law Sohool, and is therefore the first 
class to complete the regular coarse pre- 
scribed by the Regents, its commence- 
ment is of more than common importance. 
The whole coarse of action of this class is 
to serve as a precedent of greater or less 
weight for the classes in the years to 
come, and therefore we wish to set forth 
briefly in these pages all the circamstances 
of the preparation for the commencement 
exercises; let as hope to be an example 
and not a warning for the fatare. 

As all members of the class must know 
there was mach intrigue, and parties 
formed themselves among the students 
holding entirely and radically different 
views as to the proper management of the 
details of the work. The difficulty of 
securing a full class meeting was even 
greater than usual, and the entire lack of 
class organization and the unfamiliarity 
of the students with each other, caused 
great difficulty. There were also no re- 
cords, scarcely even traditions of what the 
class of 1892 had done, and those students 
who took the initiative had to proceed on 
theories for the greater part entirely 
novel, and to base their opinions of the 
will of the majority almost wholly on 
speculation. 

But if the means employed were not 
the best at least the system determined on 
and the results have been so far as we can 
see at present, good. We shall not at- 
tempt to give the history of the various 
schemes and ''deals" that were entered 
into by all parties. They were really of 
little importance and had it seems to us 
but a trifling effect on the result. But on 
two important questions the will of the 
majority of the class was manifest, and 
their decision may well stand as a pre- 
cedent for the future. The first was to 



appoint a committee charged with the ex- 
press duty of conducting the oommenoe- 
ment exercises; the second to give to 
every member of the class the opportunity 
to cast a ballot for each member of that 
committee. 

It seems to us that this decision is 
eminently wise and has given us by far 
the best result of any that could have 
been adopted. The number of the commit- 
tee — 15 — was decided upon without any 
great dispute, but the question of whether 
the committee or the class at large should 
elect the officers of the committee was 
hotly argued. Finally power was given 
to the committee to choose its own officers 
without regard to the apparent popularity 
amongst the class at large of any in- 
dividual. And this is also a wise decision 
for it is above all things important that 
the committee should be in harmony with 
itself, and have the power of putting its 
members into the places for which they 
are best fitted. 

There was much argument on the ques- 
tion of enlarging or restricting the powers 
of the committee but finally it was de- 
cided, wisely again we think, to prac- 
tically give to the committee complete 
authority to represent the class and not 
to hamper its action with the requirement 
of continually asking the class at large to 
approve of its every step. This is unques- 
tionably the best course for it is prac- 
tically impossible to ascertain the real 
will of a majority of the class without 
securing the attendance of every member 
at class meetings and this as has often 
been proved cannot be done. 

The question of finance is one of vital 
importance, and we ask that the members 
of the class of '93 will read what we say 
on this subject Very extreme ideas as we 
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understand have been held by yarious 
members of the class as to what part of 
the expenses of this commenoement should 
be borne by the students and what by 
the faculty. Some adyooating the assump- 
tion of this entire, burden by the faculty, 
others that all expenses should be borne 
by the students. It seems to us manifest 
that the members of the class should bear 
their portion of the expenses, for since 
the students appoint a committee to man- 
age the affair, it is only jnst that the 
greater part of the expense should be 
borne by the students. The committee 
has consulted with the Dean, and the 
latter in behalf of the trustees has agreed 
to pay the expenses of hiring a hall leav- 
ing the balance to be defrayed by the 
clasa Every man, it seems to us, who in- 
tends to graduate with his class should be 
ready and willing to pay his full share of 
whatever assessment the committee may 
find necessary. The expenses of the course 
at this school are so very light, and there 
has been such a complete lack of class 
subscriptions that all should have no dif- 
ficulty in meeting this final assessment, 
the amount of which it is hoped will be 
comparatively small. 

Thb Couksbllob is nearing the end of 
its second year. With one more issue the 
duties of the present board will be com- 
pleted, and their task will be entrusted to 
other hands. With each succeeding year 
the labors of the editors in amassing 
material ought to be lightened, for gradu- 
ally a new body is being formed in the 
community, the alumni of the New York 
Law SchooL As this body grows in num- 
bers and reputation, it is greatly to be 
hoped that its members will follow the 
generous example set by our contribu- 



tors of the last two years and help 
the editors in their monthly task. This 
paper is at present the only bond among 
the students of the school, and if it be- 
comes as well a means of keeping the 
alumni and students in touch, its future 
welfare is assured. Beyond publishing the 
prize essays of last year, we have had no 
contributions from the class of '92 but 
we hope that the members of succeeding 
classes will furnish us not only with 
essays but with frequent contributions as 
well. 

The struggle for the prize examination 
of April 29th promises to be very keen. 
At the date of this writing — April 2l8t — 
nearly all of the competitors devote their 
entire time to review and to writing their 
essays. The faculty has shown great kind- 
ness in giving the Senior Glass such 
frequent quizzes and reviews. Particular 
thanks are due to Professor Petty for the 
reviews he has conducted on corporation 
and insurance law. It is of the greatest 
advantage to have the review conducted 
by the same person under whom the sub- 
ject was originally taken up, and an houi^s 
quiz before Professor Petty is worth many 
days' individual work in the library. 

Those members of the class who passed 
their admission examinations in April, 
forestalling the majority, are much to be 
envied as the preparation for three sepa- 
rate examinations, the prize, the degree 
and the bar, to occur within short inter- 
vals, is a great strain upon a man's system. 
The class of '93 has certainly greatly im- 
proved in its work under the stimulus of 
the approaching examinations. The holi- 
day on April 27th will give the frequent- 
ers of the library a fine opportunity for 
their favorite work, the results of which 
will soon be known. 
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To those of us who are now nearing the 
end of our course a period has arrived, in 
many ways very toilsome and unpleasant, 
but in all ways very necessary, — ^the time 
of review. It is no light task to go back 
over the work of two busy years, and get 
into compact shape, ready for the day of 
trial, the collection of various facts and 
principles, so much of which is now sim- 
mering in our brains as a mass, greater or 
less, of ill-digested knowledge. The task 
is heavy; it is often discouraging when we 
find how imperfect are our recollections 
and undeveloped are our ideas; but it may 
be shorn of some of its most unpleasant 
features if it be regarded, not as a mere 
"cram" for examinations, but as the or- 
dering and marshalling of what we have 
learned into a system, — a system which 
once formed makes memory easier, and 
application more practicable. 

As this system takes shape and sub- 
stance in our minds, we begin to realize 
that law is not a mere collection of arbi- 
trary rules on various disconnected sub- 
jects—a law of real property, a law of con- 
tracts, a law of torts, each independent 
and complete within itself, — but a system 
of principles manifested along the same 
lines in various relations, consistent and 
logical in its essence, though unfortunate- 
ly disfigured by numerous excrescences. 
And it is these excrescences which are the 
burden on our memories; the logical and 
orderly system can be learned with the 
understanding and thus made a part of 
our mental constitution, and not merely 
carried in the recollection as foreign and 
extraneous matter. 

So in a review rightly conducted we 
survey and familiarize ourselves with the 
foundations which we have laid, and 
strengthen them where they most need 



building up; we become acquainted with 
the ground plan, and so prepared to erect 
upon it a well-ordered edifice by the ex- 
perience of our later years. 

What£Veb may be the ultimate con- 
clusion as to the weight and value of ex- 
pert evidence, a grave question as to the 
ability of the average jury satisfactorily to 
pass upon it is certainly raised by the 
conduct of two notorious murder trials, 
one recently concluded and one pending 
at the time of this writing. Its usuaJ 
weight has been pithily summed up in 
the familiar tale of some learned author- 
ity's classification of falsifiers into ^'the 
ordinary prevaricator, the damned liar, 
and the expert witness;" and when worn 
and weary jurymen listen for hours and 
days to almost unintelligible discussions^ 
in which the only thing that clearly 
appears is that experts of equal reputation 
contradict each other flatly, it is no won- 
der that they are strongly tempted to dis- 
regard it altogether, and give an almost 
chance verdict, or one founded on genenil 
impressions. Volleys of contradictory ses- 
quipedalia verba fi*om learned specialists 
may impress, certainly bore, but hardly 
convince the untutored mind of the 
average juryman, however intelligent he 
may be on general subjects, the time that 
has been spent in the learned struggle 
goes almost for naught, and the money it 
has cost both sides is wasted. 

But the remedy is much harder to dis- 
cover than the evil. A trial by " a jury 
of one's peers," especially in cases in- 
volving life or liberty, could hardly be 
done away with without making a danger- 
ous breach in constitutional safeguards. 
A trial by a struck jury of experts in the 
matter in question might be suggested. 
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bat the proverb, "tot homines, tot sen- 
tmtim,^* seems to apply with such peculiar 
force to specialists that a unauimons ver- 
dict might become a practical impossi- 
bility. Limiting the number of such wit- 
nesses or the time of examination sounds 
practical, but hardly seems scientific. The 
trouble really is that a system sufficient 
for simpler ages has not developed to a 
degree equal with the present complica- 
tions of learning and science; and a means 
well enough adapted to find the plain 



facts of everyday life cannot satisfactorily 
determine the abstruse and mysterious 
questions of science. The question then 
is: Can the present imperfect system be 
improved to meet present requirements, 
or must there be a new system devised? 
The first step towards a solution is full 
discussion, and we should gladly offer our 
columns to contributions on a subject so 
important, and so much in the public 
mind at this particular time. 
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THE VALUE OF CIRCUMSTANTIAL EVIDENCE. 



BY OBORGE C. AUSTIN. 



** Oireumiianiial ezpresaee less than /lar- 
tieular; particular less than minute. A 
circumstantial account embracing every 
particular occurrence; a minute detail. — 
Circumstantial evidence; accidental oc- 
currence; incidental remark.'' 

Thus are the terms '' circumstantial '' 
and '' circumstantial evidence'' synono- 
mized by a standard authority. To the 
public as well as to the lawyer and law 
student the terms * ' accidental occur- 
rence" and ''incidental remark" appeal 
strongly as peculiarly applicable to recent 
prominent and sensational cases, in one of 
which the accused was convicted and suf- 
fered the most ignominious of all deaths, 
— and in the horrible electric chair. Even 
conceding that the result in the case re- 
ferred to was just, yet, must it not also be 
conceded that in the trial accidental occur- 
rences and incidental remarks, contributed 
largely to the conviction. 

Much has been said, and more has been 
written respecting the comparative value 
of direct and circumstantial evidence. A 
distinguished English authority has said 
that the controversy seems to have arisen 
from a misapprehension of the real nat- 



ure and object of testimony. In the 
same line he disclaims any intention to 
enter into the lists further than to ob- 
serve that one argument urged in favor 
of circumstantial evidence is palpably 
erroneous. He alludes to the adage so 
frequently referred to in the law of evi- 
dence, that many have come to regard it as 
an axiom, namely, — ''witnesses may lie, 
but circumstances cannot." (Amesley v. 
Ld. Anglesea, 17 How. St. Tr. 1430, per 
Mounteuoy, B.; B. tr. Blandy, 18 How. 
St. Tr. 1187, per Legge, B.) The same 
authority says that no proposition can be 
more false or dangerous; that if circum- 
stances mean, — and they can have no 
other meaning, — those facts which lead to 
the inference of the fact in issue, — they 
not only can, but constantly do lie; or, in 
other words, the conclusion deduced from 
them is often false. Thus, when at Melita, 
the viper fastened on St. Paul's hand, the 
barbarians said among themselves, — " No 
doubt this man is a murderer." But when 
they " saw no harm come to him, they 
changed their minds, and said that he 
was a god." (The Acts, xxviii, 3-6.) 
When Jacob saw Joseph's coat of many 
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colors statned with kid's blood, ''he knew 
it and said 'Ifs my son's coat; an evil 
beast hath devoured him; Joseph is with- 
out doubt, rent in pieces/ " (Gen. xxxvii, 
33.) So were Lenox, Macduff and the 
other chieftains guilty of error in assum- 
ing, first, that the grooms had murdered 
the king, '' because their hands and faces 
were all badged with blood, so were their 
daggers, which unwiped we found upon 
their pillows.'' (Macbeth, Act u, Sc. 3.) 
And again where '' they were subom'd by 
the king'a two sons, who had stolen away 
and fled.'* (Id., Act ii, Sc. 4.) 

Taylor argues that it is no answer to 
say that the instances referred to are 
rendered unimportant by reason of their 
hasty and illogical references, which dis- 
play only the ignorance and presumption 
of the persoDS by whom they are drawn, 
and that the ''circumstances which can- 
not lie," are such as necessarily lead to a 
certain conclusion. " Who is to decide on 
this necessity? Clearly those who have also 
to decide on the fact in issue. Throw a 
case of circumstantial evidence into the 
form of a syllogism, and it will be found 
that the major premiss rests solely on the 
erring experience of the tribunal to whom 
it is presented. Besides, those very cir- 
oumstonces must be proved, like direct 
facts, by witnesses, who are equally cap- 
able with others of deceiving or being 
deceived. (Citing lago's story of the hand- 
kerchief, which goaded Othello to mad- 
ness.) So that in no case is it possible to 
say, that a conclusion drawn from circum- 
stantial evidence can amount to absolute 
certainty, or in other words, that circum- 
stances cannot lie." (Taylor on Evidence, 
Vol. I, sec. 66.) 

From the foregoing it is not difficult to 
discern the leaning of the renowned 



authority on the subject in question, not- 
withstanding his express disavowment of 
any intention to participate in the con- 
troversy. 

Greenleaf carefully avoids entering upon 
the discussion, but in his notes to the text 
it would seem, from the authorities cited, 
that he places a much higher value on 
circumstantial testimony than Taylor. 

In a note to section 293, Chamberlayne, 
in his edition of Best's Principles of Evid- 
ence, says: " On the one hand it has been 
widely claimed in behalf of circumstantial 
evidence that while witnesses lie, facts do 
not. ♦ ♦ ♦ On the other hand, fre- 
quent reference is made lamentable in- 
stances of wrong conviction on such evid- 
ence. The obvious reply in each case has 
been: 1. That while facts certainly do not 
lie (so much, perhaps, being implied in 
the term itself), their narrators certainly 
may, and often do, and further, that our 
inference from true facts may be entirely 
false; 2. That affirmative action must fol- 
low mental certitude based upon the only 
evidence possible in the nature of the 
case, or the law must refuse to act." 

Each mode of proof has its advantages 
and its disadvantages, but where the case 
is susceptible of it, no one can seriously 
contend that direct or positive evidence is 
not the safer and the more reliable. The 
necessity of resorting to circumstantial 
evidence in many cases is obvious. Were 
it not so, crimes would go unpunished 
and wrongs unredressed. The most fre- 
quent necessity for its use arises in crimi- 
nal cases, for crimes are secret. Whoever 
is about to engage in a criminal act avoids 
the light of day and seeks the security of 
secrecy and darkness. In recent times, 
however, civil cases have demanded its 
use to such an extent that the place it^ 
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now ooonpies in the law of evidenoe is as 
important in the one as the other, differ- 
ing only as to the character of the interest 
inyolyedy but it is dangerous and should 
be carefully surrounded by all the restric- 
tions and safeguards known to the law of 
evidence. To insure correct inferences, 
the facts from which they are drawn 
must be carefully, precisely and minutely 
proved. They diould be so proved as to 
lead to an irresistible conclusion, a con- 
clusion that is the dictate of common ex- 
perience and sound judgment Mere prob- 
ability is not enough. It must be a moral 
certainty, and that means, according to 
Kent, such a high degree of probability as 
will render a prudent man justifiable in 
acting under the circumstances the same 
as if they were absolutely certain. What a 
difficult task for a judge or jury confront- 
ed by nothing but circumstantial facts! 
The result must be arrived at by the ex- 
ercise of reason. How easy, comparative- 
ly, it is to arrive at a result or conclusion 
when it is not necessary to weigh facts, or 
go through a process of reasoning, but 
simply to give effect to the direct evidence 
of an eye witness to the facts iu issue! 

The probative force of circumstantial 
evidence depends upon the closeness of 
connection between the fact inferred and 
the &ct from which the inference is 
drawn. In Bead's case it is stated that 
the strength of the conclusion is not to be 
ascertained by the addition of the several 
probabilities created by the several cir- 
cumstances; their existence proved, and 
their concurrence increases in a much 
higher degree the truth of the conclusion, 
till what may become irresistible from the 
concurrence of numerous, distinct, co-ex- 
istent, and corroborative facts, all tending 
in the same direction, to one and the 



same inevitable result This statement, 
however, pre-supposes an ideal instance 
of accurate and perfect conclusions flow- 
ing from circumstantial facts, conclusions 
with which humanity at large would never 
find fault if the ideal case usually existed. 

It cannot be denied that direct evidence 
is easily the subject of fabrication, and 
the influence of improper motive, or that 
the necessary correlation of facts under 
the conditions of time, space and causa- 
tion renders successful fabrication of cir- 
cumstantial evidence an exceedingly dif- 
ficult process. (Burrill, Giro. Ev. 126, et 
seq.) 

Still, on its more positive side, can it 
not fairly be said that facts apparently re- 
mote and isolated, may, by unexpected 
relevancy, accurate adjustment or numer- 
ous concurrence, give to circumstantial 
evidence a price far in excess of their own 
intrinsic value? Burrill, in a single sen- 
tence, suggests the inherent weakness of 
this kind of evidence. He says: ''Its dis- 
tinctive quality will be seen to lie in what 
may be termed its argumentative char- 
acter/' Further, that ''in reasoning from 
facts proved to facts sought there is a con- 
stant necessity of referring to certain gen- 
eral laws or principles by which the course 
of nature and the conduct of men are 
found, from experience, to be usually, if 
not uniformly, regulated. But this refer- 
ence to rule and system is sometimes found 
to be carried too far.'' 

According to Lord Bacon there is a 
natural tendency in the human mind to 
suppose a greater order and conformity in 
things than actually exist {Novum Or^ 
ganunif aphor. 45.) it is by too close an 
adherence to these pre-conceived ideas or 
theories, that men are lead to reason in- 
accurately from facts in particular cases. 
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to indulge in wrong instrnctionB and to 
deduce unwarranted inferences. Sufficient 
allowance is not made for aberration or de- 
parture from supposed general or uniform 
rules, to which mental operations, as the 
springs of moral conduct, are, in their 
nature, liable. (Theory of Pres. Proof, 64.) 

Fifty years ago, in New York, it was 
difficult to secure a conviction on circum- 
stantial evidence alone. Many of the 
jurors examined in the famous Polly 
Bodine case stated that they would not 
convict on such testimony, under any cir- 
cumstances. The writer cannot here state 
the causes which led up to the popular 
prejudice existing against such testimony 
at the period stated. In many of the 
trials in capital cases which took place in 
New York City about 1846 the bench and 
bar were greatly impressed with the appar- 
ent prevalence of this prejudice. In many 
cases the error doubtless arose from want 
of knowledge or reflection upon the sub- 
ject. Certainly we cannot complain of any 
such prejudice existing in New York Cil^ 
at the present time, and the question 
naturally suggests itself, have we not 
drifted from the one extreme to the 
other? 

In Bam on Facts case after case is cited 
where the accused has been convicted on 
circumstantial evidence and suffered the 
death penalty, and afterwards facts have 
been shown which established the absolute 
innocence of the victim. The lawyer or 
law student would be well repaid by scan- 



ning these pages and reflecting upon the 
apparent " unerring results flowing from 
proved drcumitanees.^ 

Circumstantial evidence has its place. 
Without it justice could not in many 
cases be secured, but to ascribe to it the 
infallibiliiy so freely bestowed by some 
authorities is to transcend the bounds of 
universal experience. 

Where the issue in question is whether 
or not the accused committed the act with 
which he is charged, and a witness posi- 
tively testifles that he saw the accused 
commit the act, then the only remaining 
and subsidiary question is whether or not 
the witness lies, and that must be deter- 
mined by the many tests provided for 
that purpose. But when the witness or 
witnesses can only testify as to a certain 
act or acts which tend to prove that the 
accused committed the act with which he 
is charged, the questions to be determined 
are, not only whether the witness or wit- 
nesses lie, but whether or not the facts 
testified to justify the conclusion that the 
accused committed the act with which he 
is charged. Witnesses of direct acts may 
lie. If they do not, only one conclusion 
can be drawn by the jury. Witnesses of 
circumstantial acts may lie. If they do 
not, the circumstantial &cts are deemed 
to be established, and then — ^what do 
those &cts prove? That must be deter- 
mined by a process of reasoning, some- 
times simple enough, but more often dif- 
ficult and unsatisfactory in its results. 



SOME SUGGESTIVE FEATURES OP THE ENGLISH COMPANIES' 

ACTS. 



BY DWIGHT ARVBN JONES. 



In examining the laws of England re- 
lative to the formation and goyernment 
of trading oorporations it is important to 
remember that we are viewing a system of 
law adopted to meet the needs of a oon- 
servatiye and prosperous mercantile na- 
tion. It is a system, therefore, that applies 
with greatest force to other soyereignties 
similarly circnmstanced. But its applica- 
tion should not be thus limited. For al- 
though the contrary idea seems to be held 
in some localities, there is no necessity 
that a corporation law should be unsafe in 
order to attract corporators, as all com- 
munities are alike interested in the estab- 
lishment of a law that shall protect the 
rights of the inyesting and the credit giv- 
ing public. Moreover the interest of cor- 
porators centers in the tax laws of a 
locality rather than in the special provis- 
ions of its corporation laws and conser- 
vative corporation laws have in the past 
attracted and not repelled capital. Even 
if they should have this latter effect it 
would be no less the duty of a State to 
protect its citizens and the public from 
misleading corporate enterprises carried 
on under its own authority. 

It is, therefore, with the hope that 
sotne practical suggestions, for the im- 
provement and the assimilation of the 
diverse industrial corporation laws exist- 
ing in this country, may come from a 
study of the carefully drawn provisions of 
the Acts which reflect the judgment of 
the English people upon this subject, that 



I endeavor to direct attention to some of 
their distinctive features. 

First — ^It is observed at the very outset 
that the Acts provide for the organization 
of three separate classes of companies 
thus meeting the varying needs of busi- 
ness. And that one of these classes is 
quite unknown in this country. For, al- 
though the full liability company and the 
limited liability company are easily re- 
cognizable the company with liability 
'^ limited by Guarantee^' is not familiar to 
us. 

Under the English Acts these latter 
companies use the word ''Limited" as do 
all companies save those with full liability, 
but the members, in the ''Memorandum 
of Association," pledge themselves to be 
liable for a stated amount in case of a 
winding-up of the company. This amount, 
therefore, stands as a guarantee fund and 
may be looked to by creditors in case of 
insolvency, and thus it increases the 
security of those who deal with the com- 
pany. No reason appears why legislation 
in this country should not sanction the 
formation of companies of this character 
and with the growing desire to acquire 
charter rights and at the same time to 
retain an unaffected credit it would seem 
that legislative permission to incorporate 
in this manner would be followed by the 
formation of many companies. 

It is also noticeable that by the Act of 
1867, still another kind of company is 
sanctioned by the English law, namely. 
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a limited company with full liability of 
the directors. This is a farther indica- 
tion of the desire of Parliament to meet 
the business needs of the community and 
it illustrates the necessity of various forms 
of corporate existence between the two 
extremes of limited and full liability. In- 
deed this type of company would be par- 
ticularly useful in this country in cases 
which now quite frequently arise, where 
it is desired to conyert a partnership with 
a comparatively small capital into a cor- 
poration and where it is also desired to 
maintain the full credit of the concern. 
The directors by remaining liable for the 
debts of the corporation would add their 
personal responsibility to that of the cor- 
poration itself and a low capitalization 
could be had without any impairment of 
credit. 

Second — A striking feature of these 
Acts is the evident aim of the law to pro- 
tect investors. This is a matter quite 
frequently overlooked or scantily pro- 
vided for in the general laws prevailing in 
this country. The aim in many of the 
States has been, primarily, to secure the 
formation of a large number of corpora- 
tions and the provisions of the laws have 
been made with the hope of accomplish- 
ing this result The minority stockholder 
and the future stockholder have been 
looked upon as of little or no consequence. 
It has been the approval of the majority 
stockholder and the approval of the pro- 
moters of corporations that have been the 
desired ends and the tendency has been 
rather to look at the needs at the time of 
organization than to consider the position 
the company would occupy when well 
under way. But the situation in chang- 
ing and notwithstanding the fact that 
some States still sanction laws which are 



framed mainly for the purpose of bring- 
ing revenue to the State, there is much 
legislation for the purpose of protect- 
ing the investor in the stocks and bonds 
of corporations. And this legislation is 
bound to become general because it is a 
necessary sequence of the development of 
corporate enterprise. The corporations 
themselves will find that the laws which 
aid and secure the investor are the laws 
which help the corporation to sell its 
stock and securities and that it is not 
legislation adverse to corporations. Par- 
chasers of the stock of a trading company 
whether they reside in fliis country, in 
England or elsewhere, will discover by ex- 
perience that it makes some difference to 
them whether a company is organized 
under a law where the directors are allow- 
ed to manipulate the affairs of the com- 
pany in secret, to mortgage its property 
without restriction and to override the 
rights of the minority. And the money 
market will learn by the lapse of time 
that the value of stock, depends in some 
degree upon what terms the law under 
which a company is formed allows prefer- 
ence shares or additional preference shares 
to be issued, mortgages to be made and 
debts to be incurred and under Vhat cir- 
cumstances it allows members to inspect 
the books of the corporation or to require 
a report from the directors. 

As has been said the disposition in 
many of the States is to respond to these 
requirements of safe dealing but in others 
they have been almost wholly disregarded. 

If one turns to the English Acts, how- 
ever, it will be seen that they bear evi- 
dence through and through, that they are 
drawn to protect the investing public. 
Thus we. find that by the regulations 
made a part of the Acts the account 
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books of companiefl mast be open to the 
inspection of members, and that ample 
power is given to a minority to have tiie 
affairs of a company fully investigated by 
the Board of Trade. Moreover a detailed 
annual statement must be made at the 
annual meeting and a printed copy of the 
balance sheet must be sent to each mem- 
ber seven days before the meeting. 

Provisions of this character might with 
advantage be adopted in many States in 
this country, for the indefiniteness of our 
laws frequently leaves the minority stock- 
holders entirely at the mercy of the direc- 
tors who make a formal compliance with 
the statute, but give little information in 
regard to the real position of the com- 
pany. 

I may also cite as a further illustration 
of the regard paid by the English Acts to 
the investing stockholder, the provision 
giving a stockholder one vote for each 
share held, up to ten, one vote for each 
five shares to one hundred — and one vote 
for each ten shares thereafter; the regula- 
tions requiring the approval of the court 
and the giving of public notice in the 
case of a reduction of capital; and the 
provision that a three-fourths vote is 
necessary to propose a change in the 
Articles of Association, and that this pro- 
position must be also approved by a 
majority vote at a meeting held fourteen 
days after such a proposed change. It is 
also noticeable that the English Acts 
effectually protect the interests of credit- 
ors of corporations and that they have 
remtly endeavored to regulate the issuing 
of stock for property by requiring that 
where stock is so issued it must be done 
pursuant to a registered contract. The 
Acts, however, although guarding the 
rights of creditors do not permit them or 



other outsiders to gain an unfair insight 
into the affairs of a company as is illus- 
trated by the unusual provision that a 
proxy shall only be given to a member of 
the company. 

Third — Another interesting feature of 
these Acts is that they provide for the 
issuing of share warrants payable to 
bearer. 

Similar provisions exist in the corpora- 
tion laws of Germany and France, and 
with the limitations that are by necessity 
placed upon the issue of such certificate 
there would seem to be no objection to 
granting this privilege to corporations in 
this country whenever the mercantile 
community desires it. The tact that in- 
dustrial corporations with shares bearing 
guaranteed dividends are not infrequently 
formed here gives reason to believe that 
the ready transferrability of such shares 
and the consideration that they may have 
dividend coupons attached, would make 
them of much value in particular in- 
stances. 

Fourth — ^It is also of value to note that 
the English Acts place no limit upon the 
capital a company may have, and no 
limit upon the amount of property a 
trading company may employ. 

Similar rules generally exist in this 
country, but in several States a limit is 
placed upon capitalization. Whether the 
prevailing rule shall be maintained, is a 
question of great practical importance, 
for the answer to it will have much in- 
fluence in deciding the fate of great cor- 
porate combinations of capital. If cor- 
porations as such may not combine, noth- 
ing now stands in the way of winding 
up the old corporations and forming a 
new corporate body large enough to shel- 
ter those desiring to work together under 
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one management where there is no limit 
npon the amount of capital a corporation 
may control. But the moment a State 
says that no corporation shall be formed 
with a capital beyond a specified sum, 
then a limit npon the aggregation of 
capital is imposed. And so long as a 
State refrains from establishing snch a 
limit there is an implied legislatiye sanc- 
tion of unlimited combination. 

That this ordinarily should be so, in 
the interest of trade, we may infer to be 
the opinion of the English Legislators. 
For they place no restriction upon in- 
dividual liberty in this respect. And the 
fact that they do not is one of much sug- 
gestiyeness and one that should be given 
much influence when a more marked dis- 
position to limit the capitalization of com- 
panies deyelopes in this country. 

Great enterprises require the combined 
energies and capital of many indiyiduals, 
and there does not seem to be any extra- 
ordinary danger in allowing large corpora- 
tions to enter the struggle for existence, 
provided that the State keeps its hold 
upon corporate charters and requires all 
corporate bodies to comply with changing 
legislation, thus retaining the power to 
deal effectively with a dangerous monopoly 
at any time. 

Many other interesting features are 
found in the English Acts and the regula- 
tions accompanying them, some of which 
may be briefly noted. Thus it is provided 
that each shareholder is liable only until 
his own stock is full paid, a rule which is 
generally followed in this country, but 
which has not yet been adopted in New 



York, that seven members are necessary 
in order to form a company, the same 
number required by the French law, that 
if the number engaged in carrying on 
business falls below seven the members 
become liable as partners, and that a 
quorum may vary in a certain definite 
proportion to the number of members. 
Power is also given the members to re- 
move a director upon a majorily vote at a 
general meeting. 

Bequirements of the Acts, moreover, 
are not left to be performed or not as the 
directors see fit, although freedom is given 
the members to adopt regulations differ- 
ent firom those prescribed by the law. 
But where the Acts put a specific duty on 
the directors there is usually a prescribed 
money penalty for non-compliance, and 
this penalty falls alike upon the company 
and the guilty directors. 

It is also noticeable that the Articles of 
Association seem to take the place of our 
by-laws, — that all papers are to be filed 
with the Begistrar of Corporations, an of- 
ficial charged with the duty of preserving 
the records of corporations, and are to be 
open to the public on the payment of a 
small fee, that papers evidencing a cor- 
porate act are printed and attested by one 
witness, this form of execution taking the 
place of our method of acknowledgments 
and that by an amendment of 1890 fur- 
ther elasticity was given to the Acts by 
allowing a memorandum of association to 
be altered so as to enlarge or change the 
character of the business carried on .by 
any company. % 



INCORPORATION OP EXTRANEOUS PAPERS INTO WILLS BY 

REFERENCE. 



BY HENRY MORRIS RAVILAND, 



Th$ right of testamentary disposition of 
property is one given by law, and therefore 
can only be exercised under the forms and 
within the limits prescribed by law. 

The Oonqnest destroyed the pre-existing 
priyileges in this matter and gave to the 
Crown the right of appropriating a man's 
goods when death had deprived him of 
farther enjoyment in them. The right of 
inheritance in land still remained and 
grew into a firm system onder the foster- 
ing care of tlie feadal ideas introduced hy 
the Normans. Personal property, howerer, 
did not receive an eqaal recognition with 
real property in the law of the realm, not 
only because of its inferior yalne, but also 
beoanse it could not, like estates in land 
with their tenant retainers, add to the 
pride and power of the noble families. 
The rights of the Grown over the property 
of decedents were exercised by the Church, 
which having had the charge of a man's 
soul in this world took care that his per- 
sonal effects were not devoted to impious 
uses after his departure for the next, and 
aa his spirit went to repose on the breast 
of Father Abraham, his earthly posses- 
sions were received into the bosom of 
Mother Church. Uis debts were personal 
matters and such as were not liquidated 
daring his life perished with him, leaving 
his creditors to mourn his untimely loss. 

''It was in unison with the opinions 
and manners of the times,'' says Surrogate 
Bradford in the introduction to the first 
volume of his reports, " that the charge 



and disposition of the property of the 
deceased should be intrusted to the spirit- 
ual power, the^ duties to be performed, — 
the discharge of lawful contracts, the care 
of widows and orphans, the support of 
needy kindred, the devotion of some por- 
tion of wealth to works of charity and re- 
ligion, and to saying masses for the dead, 
— were considered pious uses for the soul's 
health and devolved for just administra- 
tion upon the clergy." (1 Bradf. Sur. p. 
xxi.) 

Whether by the care of the church for 
the family of the deceased, whereby privi- 
leges became rights, or for other reasons 
now lost, the law changed until Olanvil in 
the reign of Henry II. states that by the 
common law as it then stood a man's 
goods were divided into three equal parts 
of which one went to his heirs or lineal 
descendants, another to his wife, and the 
third was at his own disposal; but if he 
had a wife but no children, or children but 
no wife, one moiety went to the wife or 
issue respectively, and he might dispose 
of the other by will; but if he had neither 
wife nor children he might bequeath the 
whole. (Olanvil, L. 2, c 5.) Various statutes 
and decisions established the rights of 
creditors to payment and increased the 
amount which could be disposed of by 
will, so that Blackstone declared that ** the 
old common law is now utterly abolished 
throughout all the kingdom of England, 
and a man may devise the whole of his 
chattels as freely as he formerly could his 
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third part or moiety." (2 Bl. Oom. p. 408.) 
While with the increasing importance 
and yalae of personal property and the 
decline of the feudal system^ these statutes 
extended the testamentary power they 
also restricted the manner of its exercise. 
The statute of 32 Henry VIII. proyided 
that estates in fee simple could be devised 
by a writing, and that of 29 Charles II. 
made necessary the addition of the signa- 
tures of the testator and '' three or four 
witnesses." At present in England by the 
law of 1 Victoria c. 26, and in New York 
by the revised statutes, (2 B. S. p. 63, sec. 
40) with two exceptions all wills whether 
of real or personal property must be in 
writing and subscribed and attested. That 
a man whose remains are fast returning to 
the elements should still exist in the court 
of law through his representatives, and 
con tin ae to direct the disposition of his 
property is regarded by the law as too 
high a privilege to be lightly used and is 
hedged about with so many restrictions 
for the benefit of the natural heirs who 
would take in case of intestacy, that it 
has been said that the making of a will in 
the State of New York is one of the most 
delicate operations known to the law. 

The law both in England and the 
United States which thus gives the privi- 
lege of life in the courts after death in 
the body, requires strict adherence to the 
rule that every will, except those of sailors 
at sea and soldiers in service, must be in 
writing, subscribed and acknowledged as 
his will by the testator, and attested by 
two or three witnesses. 

''The power of transmitting property 
by will is a power to be exercised sokly 
under our statute law. • • • These 
rules are express in their terms and pre- 
scribe a rule from which this court can- 



not depart although its application in 
particular cases may defeat the actual in- 
tention of a person as to the disposition 
of his property." (Thayer v. Wellington, 
9 Allen 288. ) 

But it sometimes happens that a tes- 
tator in his will thus duly made, provides 
that further directions will be found in 
another paper. The questions then arise 
as to whether such a paper will be admit- 
ted as part of the will and under what 
circumstances. 

There seems to be no doubt that in 
England and in most of the States such 
extraneous documents although unattested 
will be admitted to probate if certain con- 
ditions are complied with. The conditions 
may be put under four heads, as follows: 

l.—The paper, if not belonging to the 
estate, must be the property of those who 
are witting to have it incorporated* 

In the case of the '' Goods of Sibthorp '' 
(L. B., 1 P. & D. 105) the testator dis- 
posed of his residue according to the 
trusts contained in a deed to which he 
was not a party, and in which he had no 
interest. The persons interested in the 
trusts and who had the custody of the 
deed refused to allow a copy to be made 
of any part of it. Sir J. P. Wilde held as 
follows: 

'^Although no doubt it is desirable that 
the destination of the residue should, if 
possible, appear upon the probate, yet if 
that can only be done by forcing on 
people who do not desire it the produc- 
tion of an instrument in which third per- 
sons only are interested, the court will 
not insist upon it" 

II TTie will must refer to the document 

as then in existence. 

In the case of Habergham v. Vincent 
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(2 Vea. Jr., 228) Justice Wilaon said: "I 
belieye it is trne and I have found no case 
to the contrary that if a testator in his 
will refers expressly to any paper already 
written and has so described it that there 
can be no doubt of its identity, and the 
will is executed in the presence of three 
witnesses, that paper whether executed or 
not makes part of the will; and such 
reference is the same as if he had incor- 
porated it.*' 

To the same cfiect and under the statute 
of 1 Victoria, see Allen v. Maddock (11 
Moore, 426), and cases cited. 

In the case of the '' Ooods of Sunder- 
land'* (L. B,, 1 P. & D., 198, 200) there 
was ample evidence that at the time of 
the execution of the will certain lists 
which had been referred to in the will 
were in existence, although the will did 
not refer to them as existing. 

The court held as follows: ** In order to 
let in parol evidence to ascertain the 
truth as far as it can be ascertained by 
such evidence, with regard to an unex- 
ecuted testamentary document, the pas- 
sage in the will by which reference is 
made to it must describe it as a document 
then existing. I think that these papers 
are not so described and I therefore grant 
probate of the will and codicils alone.'' 

IIL — Proof that the document propound- 
ed was in fact written before the will was 
made. 

The following extract from Chief Jus- 
tice Oray^s opinion in Newton t;. Seaman's 
Priend Society (130 Mass., 91) is declared 
by Mr. Schouler in his *' Treatise on Wills" 
(Sec. 281) to be a succinct statement of 
the modem English and American rule 
on this question. We shall see later 
whether it represents the New York law. 



<'If a will executed and witnessed as 
required by statute incorporates in itself 
any document or paper not so executed 
or witnessed, whether the paper referred 
to be in the form of a will or a codicil, or 
of a deed or indenture, or of a mere list 
or memorandum, the paper so referred to, 
if it was in existence at the time of the 
execution of the will, and is identified by 
dear and satisfactory proof, as the paper 
referred to therein, takes effect as part of 
the will and should be admitted to pro- 
bate as such." 

In the Shillaber case (74 Oal., 144) the 
will referred to certain dispositions of 
property as directed ** in my letter of this 
date." Upon the objection that the letter 
was not in existence at the time of the 
execution of the will, it was excluded 
from probate and this decision was upheld 
by the appellate court. 

In Wilkinson v. Adams, (1 V. & B., 445) 
Lord Eldon said: ^'I take it to be decided 
and there is no doubt that a paper made 
afterwai*ds could never be part of the 
will; for the three witnesses required by 
the statute are witnesses to the sanity of 
the testator, and to all that is necessary to 
constitute a good will." 

<' The codicil of the 26th of April would 
validate all papers of this description 
however loose they might be, signed or 
unsigned, with or without erasures, oblit- 
erations or interlineations. * * * The 
want of specific identification would of 
necessity repeal to a certain extent the 
statute; for if a general reference would 
do, why should not a testator write as 
many codicils as he pleases after the in- 
corporating codicil, and by omitting to 
date them, or by antedating, defeat the 
intention of the statute." Oroker t;. Mar- 
quis of Hertford, (14 Moore P. C, 365.) 
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TV.— Proof of the idmtUy of iueh docu- 
mont iD%th (hat referred to in the will. 

Lord Eldon. '^The rnle of law is that 
an iiiBtniment properly attested in order 
to incorporate another instrument not at- 
tested mast describe it so as to be a mani- 
festation of what the paper is in snoh a 
way that the ooart can be under no mis- 
take." Smart v. Prujean^ (6 Yes., 561.) 

** A testator, may by his last will, refer 
to and incorporate therein any document 
or paper which is in actual existence at 
the time and is thus made a part of the 
will. In such oaseSi all such papers must 
be clearly identified, and be probated and 
recorded with the will as part thereof, and 
such papers must be in existence at the 
time of making the will. If they are 
made afterward they must be so executed 
that they may be probated as a rerocation 
of the will or as a codicil thereto or they 
will hayeno effect. '^ (Perry on Trusts, 
sec. 03; citing Arlington v. McOann, 8 
Ath. 141, 152; Briggs v. Penny, 3 De O. 
& Sm. 547; Johnson v. Glarkson, 8 Bich. 
Eq. 305.) 

While in some cases in this State, as 
Brown v. Olark, 77 N. Y., 369, and Lud- 
lum V. Otis, 15 Hun. 410, there are dicta 
fully acknowledging the identity of the 
English and New York rules on this sub- 
ject, yet I have found no case under the 
present law in which an unattested paper 
has been admitted to probate in this 
State, except as eyidence to explain the 
meaning of a regularly executed will, as 
in Tonnele v. Hall (4 N. Y., 140), or in 
the permitted coses of nuncupatory wills, 
allowed to soldiers in active service and 
sailors at sea. The actual state of the law 
in New York, notwithstanding the dicta 
above referred to, is according to the fol- 
lowing opinion by Ohief Judge Kuger. 



^'It is not believed that any paper or 
document containing testamentary pro- 
visions not authenticated according to the 
provisions of our statute of wills has yet 
been held to be a part of a valid testa- 
mentary disposition of property merely 
because it was referred to in the will." 
(Matter of Will of O'Neil, 91 N. Y., 623.) 

The right of testamentary disposition 
as it now exists having been given by 
statute (Thayer v. Wellington, etc., above 
cited), and the forms under which it may 
be exercised having been established by 
these statutes to make certain the wish of 
the testator, and to prevent the frauds 
and perjuries of interested persons from 
diverting the estate from those who by 
ties of family affection would be the 
natural beneficiaries, it seems most proper 
that testators who desire others than 
these to benefit should declare their in- 
tention in the clearest manner in the way 
the law provides. This appears to be the 
idea followed in New York, as the follow- 
ing cases will show. 

Bradford, Surr. ''I cannot perceive that 
it would have made any difference whether 
the schedule was annexed to the will or 
not. In either case, unless executed and 
attested as a will, it could have no testa- 
mentary character. Beference may be made 
in a will to another document for the 
purposes of description, but there can be 
no valid testamentary dispositions unless 
contained in the will; and the testator 
cannot in his will reserve the power of 
giving, or declare that he does give, by an 
instrument not formally executed accord- 
ing to the provisions of the statute. The 
schedule * * * and the clause in the 
will referring to it were consequently 
void." (Thompson v. Quimby, 2 Bradf. 
Surr., 459.) 
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Denio, 0. J. A testator ''cannot declare 
that any mere entry in his books, or other 
writings without attestation according to 
statute shall in itself have any effect upon 
the provisions of the wilL * * * The 
testator's whole will must be expressed in 
his testament He may confer bounties 
absolutely or upon conditions; but he 
cannot reserve the power to make future 
conditions by unattested instruments." 
(Langdon v. Aster's Ezcrs., 16 N. Y., 26.) 

Bapallo, J. '' The intent of a testator 
expressed in his will cannot be changed 
by his parol declarations dehors the wilL 
m t^ m The statute which requires these 
intentions to be in writing, attested in a 
prescribed form, precludes any other proof 
of them, except the writing and such facts 
and circumstances as are necessary to its 
intelligent reading. If the testator had 
expressly declared in writing, not attested 
as a wiU, that he did not mean by his 
will [what it stated], evidence of such a 
declaration would have been clearly in- 
admissible.'' (Williams v. Freeman, 83 N. 
T., 669.) 

In his will John Ouy Vassar had the 
following item : ^ Among my papers will 
be found a memorandum of the various 
fltonrities I have selected for the payment 
of the several legacies." Such a paper 
was found with the will. It was entitled 
in the testator's handwriting: ''List of 
securities which I wish transferred to dif- 
ferent institutions under my will of Feb- 
ruary, 1885. John Ouy Yassar." The 
court did not take advantage of the fact 



that the paper was not referred to in the 
will as then existing, nor that there was 
no proof that it was existing at the time 
the will was made. It made its decision 
on the broader ground that the paper was 
not executed according to law. ''It is 
unquestionably the law of this State that 
an unattested paper which is of a testa- 
mentary nature cannot be taken as a part 
of the will, even though referred to by 
that instrument. I am satisfied that this 
memorandum is testamentary in its char- 
acter. By the will no specific securities 
were given as is fully conceded. The 
effect of the memorandum is more than 
an identification. • * * The oflSce of 
the paper if it shall operate at all is to 
give specifically what is not so given by 
the will; to change its terms in a material 
respect; to alter a bequest and modify the 
rights of the legatees. Such a paper, we 
think, cannot be received as part of the 
will to affect and modify its terms and 
change what was a general or possibly 
demonstrative legacy into a specific one." 
(Booth V. Baptist Church, 136 N. Y., 
215, 247.) 

This opinion of Judge Finch, in which 
the entire court concurred, shows strik- 
ingly the difference in principle between 
the law in England and in New York, and 
it is so clear and emphatic that it will 
probably settle for a long time to come 
whatever doubts may have remained on 
the question of incorporating unattested 
testamentary papers into wills in New 
York. 



JURY TRIALS AND THE UNANIMOUS VERDICT. 



BY D. J. ROLDBN. 



When one reflects upon the theory of 
trial by jury, it seems to be perfect For 
the determination of disputed questions of 
fact, it is assumed that no special or 
technical training is necessary but that 
what is required is good judgment and 
common sense, such as we may expect to 
find in the concurrent conclusions of 
twelye substantial and impartial citizens 
chosen by lot from the community. It is 
assumed that such conclusions are more 
likely to be correct than those of any one 
man^ whatever be his learning and ex- 
perience. 

There are other and cogent arguments 
in favor of the jury qrstem, which are 
familiar to all who have given attention 
to the subject; such as that it promotes 
the independence and impartiality of the 
judiciary, strengthens the administration 
of justice by giving the people a part in 
it, being thus also a valuable school for 
the citizen in teaching the rights and 
duties of citizenship, and so on. 

The system comes to us sanctioned by 
the use of ages and by the approval of 
many of the best and wisest thinkers of 
the past It is deemed so important and 
so sacred that it is carefully preserved 
and guarded in our constitutions and 
statutes and is regarded as one of the 
bulwarks of our freedom. 

But while the theory of the jury trial 
is so beautiful, its practical working is far 
from perfect It can hardly be claimed 
that it turns out more than a fair average 
of just decisions. The failures arise part- 



ly from the weakness of human nature, 
partly perhaps from weak points in the 
system, and partly from the methods of 
its administration. 

In the first place, the average juryman 
does not come to the discharge of his 
duties with a lofty ideal in his mind. It 
is a disagreeable duty which takes his 
time without compensation, interrnpts'his 
business, perhaps at a time when he can 
at least afford it, and is a thing to be 
shirked if possible and if it cannot be 
avoided, it is to be got through with as 
quickly and as easily as possible. 

Again, it is no easy matter for the or- 
dinary juryman to divest himself of all 
feeling and prejudice and fairly to weigh 
the evidence, regarding the instructions 
of the court, and to reach a logical oon- 
elusion, unbiased by anything but the 
law and the evidence; especially when 
zealous and eloquent advocates are using 
their utmost efforts, perhaps, to eonftise 
the issue and to work upon prejudice and 
feeling. Then too jurors are prone to 
render verdicts according to some theory 
of equity of their own, regardless of law 
and facts. And worse that this they 
sometimes make their own will the law. 
Recent instances of this kind will be re- 
called, occurring in this city and in Brook- 
lyn, where the injustice was so flagrant 
that the jurors were publicly rebuked 
from the bench. 

So it has come to pass that the verdict 
of a jury is proverbially uncertain and 
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the man with a poor case is the most 
strenooiis for a jury trial. 

These and like considerations have led 
to the opinion, from time to time ex- 
pressed, that the jnry system, whatever 
may have been its valne in times past, has 
survived its nsef nlness. It is argued that 
as a matter of practical fact, the judge, 
from his training and experience and his 
habits of thought, is really much better 
qualified to determine the weight and 
significance of evidence than the most 
consciencious juryman and is really less 
liable to be misled by bias, feeling or wil- 
fulness. It is argued that in equity cases, 
which often involve complicated questions 
of fact and which as a rule, are tried 
without a jury, the results attained are 
quite as satisfactory as those reached in 
jury trials. It is suggested also that with 
our system of new trials and appeals, any 
error in the trial court is likely to be 
rectified. 

The subject is a large one and there is 
much to be said on either side, but there 
are some who doubt whether it would 
seriously loosen the foundations of things 
to do away with the trial jury. 

However that may be, there is one 
change which might easily be efiected in 
our jury system, which some of the best 
thinkers and writers on the subject be- 
lieve to be most important and necessary. 
Do away with the requirement of a unani- 
mous verdict and accept the verdict of a 
majority or of two-thirds of the jury, 
(See, for example, Lieber on Givil Liberty 
and Self-Govemment, pp. 240, 241, 242.) 

Among twelve men taken at random 
from any community, there will be, neces- 
sarily, considerable differences of mental 
and moral constitution and training. No 
two men see the same thing exactly alike 



or are impressed in exactly the same way 
by the same facts. Among any twelve 
men there will be at least one or two 
whose mental processes are not quite 
logical. It is quite likely that there will 
be at least one who is more or less of a 
'^ crank.'' Some are sure to be influenced 
more by feeling than by evidence. And 
the more unreasonable a man is in his 
opinions, the more obstinate he is likely 
to be in maintaining them. What wonder 
is it that the result is so often a disagree- 
ment or a compromise verdict, either of 
which is a denial of justice? 

When one thinks of it the wonder is 
that any twelve men should be expected 
to agree absolutely in their conclusions 
from complicated and conflicting evidence. 
We do not, for a moment, expect such 
unanimity in any other circumstance& 
Our general rule, the only one which we 
consider practicable in other relations in 
life, is that the majority, more or less 
large, is to govern. But when we come to 
the place where decision is most delicate 
and diflScult, we require absolute agree- 
ment We require it nowhere but in the 
petit jury box. It is not required of a 
grand jury or of the judges of appel- 
late courts or of arbitrators, legislators, 
appraisers, or any other set of men 
appointed to examine questions and reach 
useful and practical conclusions. Why of 
trial jurors? Originally it was not re- 
quired of them. It ought not to be now. 

It is believed that any judge or lawyer 
of experience who will give his real and 
unbiased opinion, will say that if three- 
fourths of a jury could render the verdict 
the administration of justice would be 
promoted and in ninety-nine cases out of 
one hundred the verdict would be just 
and right 



GOOD CHARACTER AS A QUALIFICATION FOR ADMISSION 

TO THE BAR. 



BY PROFESSOR GEORGE CHASE. 



Either by statute or by rules of court it 
is commonly, if not inyariab1y> required 
that an applicant for admission to the bar 
shall be of good moral character. Statutes 
of this kind were enacted in England at 
an early day. Thus in the reign of Henry 
IV., a law was passed that attorneys, to be 
put on the roll, should be ''good and 
virtuous, and of good fame.'' (4 Hen. 
IV., 0. 18.) Later by statute 3 Jaa I., c. 7, 
it was enacted that no attorneys should be 
admitted ''but such as have been found 
by their dealings to be skilful and of 
honest disposition,'' and none should "be 
suffered to solicit causes, but only such as 
are known to be men of sufScient and 
honest disposition." Modem statutes some- 
times use similar language, as in Penn- 
sylvania^ where courts of record may ad- 
mit "persons of honest disposition and 
learned in the law to practice as attor- 
neys."* But generally modem statutes 
use the language " good moral character," 
or "good character," in specifying this 
moral requirement. Sometimes the oath 
administered to a person upon his admis- 
sion to the bar contains an express state- 
ment that he will act uprightly. Thus in 
Pennsylvania the oath in this respect reads 
as follows: "You will behave yourself, in 
the ofSce of attorney within this court, 
according to the best of your learning and 
ability, and with all good fidelity as well 
to the court as to the client; you will use 
no falsehood nor delay any person's cause 

•Weeks on Attorneyi, (id od.) 141. 14a. 



for lucre or malice." Attorneys and coun- 
sellors admitted to practice in the United 
States Supreme Oourt must be of "fair 
private and professional character," and 
must take the following oath : " I do 
solemnly swear that I will demean myself, 
as an attorney and counsellor of this 
court, uprightly and according to law; and 
that I will support the Constitution of 
the United States." 

The mode of proving good character is, 
as is commonly required, by the presenta- 
tion of certificates or testimonials, rather 
than by a formal inquiry. The remits of 
this practice are such as might naturally 
be expected, vit., that the inquiry into 
character is of little value as a means of 
ascertaining the truth, and hence the re- 
jection of a candidate on account of his 
character is a rare occurrence. Usually, as 
is well-known, applicants have little dif- 
ficulty in securing testimonials in their 
praise, whether their true character be 
good, bad, or indifferent The fatal facili- 
ty of the American people in signing cer- 
tificates has become proverbiaL Courts 
which do not look behind testimonials, 
therefore^ must sometimes wonder, as did 
the reader of epitaphs in a cemetery, where 
all the bad men are. That bad men are 
sometimes admitted to the bar is a fact 
well confirmed by experience. But this 
would necessarily be the case, even if the 
investigation as to character were careful 
and exacting. For the young men who 
seek admission to the bar have generally 
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not been exposed to yery great tempta- 
tions, and haye preserred a good char- 
aoter. Doubtless there are not a few cases 
in which the firbt weakening of character 
manifested itself after admission to the 
bar, when the stress of necessity, or the 
impulses of eager ambition, preyadled over 
npright pnrposes. The chief jurisdiction , 
therefore, which the courts exercise oyer 
the question of character must come after 
admission to the bar and in the exercise 
of the power to suspend from practice or to 
disbar. Sometimes, howeyer, sufBcient eyi- 
dence appears in regard to an applicant 
for admission to practice to warrant the 
conclusion that he is of bad charcter; as 
e.g. in the case oi Ex parte Beggs, 67 N. T. 
120, where the committee on character 
declined to report fayorably upon the can- 
didate's character on account of " matter 
appearing in certain papers issuing from 
him.'' The court thereupon refused to 
admit him, and on appeal this action was 
upheld on the ground that the determina- 
tion in regard to character was within the 
discretion of the lower court 

It seems evident that a degree of bad 
character which would warrant the re- 
moval of a lawyer from the bar would 
also, if it existed and was disclosed prior 
to admission, justify a court in refusing to 
admit him. This is no doubt the case 
where his misconduct has been the com- 
mission of a crime. Some decisions, how- 
eyer, render it difiScnlt to draw this 
analogy in regard to other kinds of mis- 
conduct, because they hold that a lawyer 
can only be disbarred for such miscon- 
duct as is committed in the exercise of hie 
profeeeion* Thus it has been held that in 
a proceeding to have the name of an attor- 
ney stricken from the rolls, charges affect- 
ing his character as a man, or integrity as 



a private citizen, will not be considered.* 
Manifestly this distinction could not be 
applied to the conduct of a person not 
yet admitted to the bar. But the best 
considered cases do not take so narrow a 
view of this subject. Thus in a leading 
case in New Tork,f the following lan- 
guage is used: ''It is insisted by the 
appellant that the misconduct justifying 
a removal is some deceit, malpractice, or 
misdemeanor, practiced or committed in 
the exercise of the profession only, and that 
general bad character or misconduct will 
not sustain this proceeding. I cannot con- 
cur in this position. It has been seen 
that the right of admission to practice is 
made, both by the constitution and statute, 
to depend upon the possession of a good 
moral character, joined with the requisite 
learning and ability. It is equally impor- 
tant that this character should be pro- 
served after admission, while in the prac- 
tice of the profession, as that it should 
exist at the time. It would be an anomaly 
in the law to make good moral character 
a pre-roquisite to admission to an ofSoe of 
life tenure, while no provision for removal 
is made in case such character is wholly 
lost * * * It is true that to warrant 
a removal the character must be bad in 
sucn respects as shows the party unsafe 
and unfit to be intrusted with the powers 
of the profession. There are many vices 
that render the character more or less bad 
that have no such tendency. But a want 
of credibility upon oath does not come 
within this class. When there can be no 
reliance upon the word or oath of a party, 
he is manifestly disqualified, and when 
such fact satisfactorily appears, the courts 

^People V. Alilson, 68 Hi. 151: Ex parte Steinman, 95 Pa. 
St. 2ao. But in People r. Appieton, los 111. 474, it is con* 
ceded that this rule is not without exceptions. 

fin re Percy. 36 N. Y. 6Si. 
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not only hare the power but it is their 
duty to strike the party from the roll of 
attorneys." 

The same sensible and salutary doctrine 
was upheld with great force of reasoning 
in an early case in Michigan.* The 
statutes of that State provided that any 
attorney, solicitor, or counsellor " may be 
removed or suspended, who shall be guilty 
of any deceit, malpractice, crime or mis- 
demeanor/' It was held that the court 
might remove or suspend an attorney for 
other causes than those mentioned in the 
statute, which should not be considered 
restrictive of the general powers of the 
court over its officers. "If our courts, *' 
says the opinion in this case, " are restrict- 
ed to the causes set forth in the statute, 
there would seem to be a lamentable de- 
fect in our laws. The words * deceit' and 
^malpractice' in the statute have direct 
reference to the conduct of an attorney as 
such attorney; and if the authority of our 
courts to remove or suspend an attorney 
is to be thus restricted to official delin- 
quencies, it follows that, however degraded 
his moral character may be, — whatever 
fraud or deception he may be guilty of, — 
if such fraud or deception is unconnected 
with his professional acts, he is deemed 
worthy of a place at the bar. In other 
words, an individual may be guilty of acts 
which involve a violation of every moral 
precept and yet retain our license and 
practice in our courts, provided these acts 
were committed in his private and not 
official capacity. 

"If it is of consequence to the com- 
munity that those who are in any way 
concerned in the administration of justice 
should possess a reputation unstained by 
those vices which in their nature tend to 

nn re MUIb, i Mich. 392. 



degrade and corrupt, then it is important 
that a power should be lodged in some 
tribunal to purge the bar of such as may 
have become the victims of such vices. 
That no person can faithfully and honor- 
ably discharge the delicate and responsible 
duties of an attorney, unless fortified by 
strong moral principles, is too clear for 
argument. The neUure of those duties 
necessarily implies the possession of high 
moral character in order to their conscien- 
tious performance. This our statute con- 
templates, for it is only those " who are 
approved for their good moral character" 
who are permitted to wear the honors and 
bear the responsibilities of an attorney. 

" If it be necessary, to gain admission 
to the bar, that a person should furnish 
evidence of * moral character,' how in- 
finitely greater the necessity that he should 
actually possess that character, when he 
shall have entered upon the active and 
exciting theatre of professional life, where 
he is beset at every moment by tempta- 
tions well calculated to test the firmness 
of his principles. 

" As it is a condition precedent to his 
admission to the bar that an attorney 
should possess a blameless moral char- 
acter, I think he forfeits his rights as 
such attorney upon the breach of that 
condition. When a license is granted to 
an attorney, we certify to the world that 
he has been ' approved by the court for 
his good character and learning.' Upon 
this certificate the public have a right to 
rely. They may fairly presume, so long 
as the attorney retains his office, that his 
good character continues to be ' approved 
by the court' and that they may safely 
rely on his honor and integrity. 

*^ Should this court, after being official- 
ly advised that one of its officers has for- 




THE COUNSELLOR. 



289 



felted the good name he posseBsed when 
permitted to aflsnme the duties of his of- 
fice, still hold him out to the world as 
worthy of confidence^ they would, in my 
opinion, fail in the performance of a duty 
cast upon them by the public. It is a 
duty they owe to themselves and to the 
public to see that a power which may be 
wielded for good or for evil is not entrust- 
ed to incompetent or dishonest hands. 

'^I do not wish to be understood as 
affirming that for every moral delinquency 
the court would be authorized to revoke 
the license of an attorney. In the exer- 
cise of a sound discretion the court could 
only entertain such as are in their nature 
gross and unfit a person for an honest dis- 
charge of the trust reposed in him.'' 

It was accordingly decided in this case 
that a charge that the reputation of an 
attorney for truth and veracity is so noto- 
riously bad that he is not to be believed 
under oath contained good cause for re- 
moval from the bar.* 

A recent case in Maine is to the same 
effect. ''It is a mistaken view of this 
subject/' says the court, ''to conclude 
that an attorney at law can only be dis- 
barred for acts done in his ' office as at- 
torney' or 'within the courts/ in the 
terms of his oath of office. On the con- 
trary, an attorney may be guilty of dis- 
reputable practices and gross immoralities 
in his private capacity and without the 
pale of the court, which render him unfit 
to associate with gentlemen, disqualify 
him for the faithful discharge of his pro- 
fessional duties in or out of court, and 
render him unworthy to minister in the 
forum of justice. When such a case arises, 

*In re Mills, i Mich. 392; to the same effect are Baker v. 
Comm., 10 Bush, (Ky.) SQ2; Walker v. Comm., 8 Id. 86; 
Leigh's Case, i Munf. 48; People v. Turner, x Cal. 143. 



from whatever acts or causes, the cardinal 
condition of the attorney's admission to 
the barj the possession of a 'good moral 
character/ is forfeited, and it will become 
the solemn duty of the court, upon a due 
presentation of the case, to revoke the 
authority it gave as a symbol of legal fit- 
ness and moral uprightness^ lest it should 
be exercised for evil or tarnished with 
shame."* 

"If the evidence of good moral char- 
acter," says another valuable decision, f 
" must be produced in order to obtain the 
license, it is equally essential that this 
character should be retained; and when 
an attorney commits an act, whether in 
the discharge of his duties as such or not^ 
showing such want of professional or per- 
sonal honesty as renders him unworthy of 
public confidence, it is not only the pro- 
vince but the duty of the court, upon this 
fact being made to appear, to strike his 
name from the roU of attorneys. Nor is it 
necessary that the offence should be of 
such a nature as to subject him to an in- 
dictment. He has by his own miscon- 
duct divested himself of qualifications that 
are indispensable to the practice of his 
profession; and while he may regard the 
judgment depriving him of that right as 
a punishment for the offence, the action 
of the court is based alone upon the 
ground of public policy and for the public 
good, it would be carrying the doctrine 
too far to hold that an attorney must be 
free from every vice and to strike him 
from the roll of attorneys because he may 
indulge in irregularities affecting to some 
extent his moral character, when such de- 
linquencies do not affect his personal or 
professional integrity. To warrant a re- 

^Penobscot Bar v. Kimball, 64 Me. 140. 
tSUte V. McClaugherty, 33 W. Va. 250. 
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moval hifl chancter must be bad in saoh 
respects as show him to be unfit to be en- 
trasted with the powers and duties of his 
profession; and it is not essential that this 
misconduct or bad character should be in 
respect to some deceit, malpractice^ or 
misdemeanor practised or committed in 
the exercise of his profession only; but in 
the ezerciBe of a sound discretion the 
court should only entertain such charges 
as are in their nature gross and unfit a 
person for an honest discharge of the high 
and responsible trust reposed in an attor- 
ney* It would be unjust to the profes- 
sion, the purity and integrity of which it 
is the duty of the courts to preserve, and 
a disregard of the public welfare, to permit 
an attorney who has forfeited the right to 
public confidence, to continue the prac- 
tice of his profession. '^ 

The cardinal principle, theref ore, which 
should guide the courts in judging of the 
moral character of an applicant for admis- 
sion to the bar is whether his character is 
such as to render him worthy to be entrust- 
ed with the powers and the duties of the 
legal profession. Lack of truthfulness so as 
to be unworthy of belief under oath, lack 
of personal integrity and honesty, a dis- 
position to take adyantage of others by 
fraud and deception, a willingness to do 
wrong and injustice in order to promote 
one's own interests or effect one's own un- 
worthy ends, — these are qualities of char- 
acter which should disqualify their pos- 
sessor from admission to the bar. ''The 
order of admission is the judgment of the 
court that the candidate is fit to be en- 
trusted with the responsible duties of his 
office. It in effect certifies to the com- 
munity that he is competent to advise in 
legal matters, or to conduct legal pro- 
ceedings, and is of such 'good moral 



character' as wiU be a pledge to those 
dealing with him professionally of fidelity 
and honesty to their interests. And to 
this is added the sanction of his official 
oath to be fiuthful, upright and honest in 
all the duties which may devolve upon 
him as an attorney. These duties often 
comprise grave reeponsibilitieB and inter- 
ests of the highest conceivable character. 
Life, liberty, reputation and property are 
often entrusted to his care. It is indis- 
pensable that he be trustworthy and of 
unswerving integrity of character in his 
official relations. As pre-requisite to his 
admission, they must be enduring and dis- 
tinctive traits of diaracter while he exer- 
cises the high prerogative of his office.''* 

The value and effect of a certificate of 
good character as evidence was considered 
in an important New Jersey decision.! A 
candidate for admission as an attorney 
had applied to the court for examination, 
and had presented a certificate of char- 
acter. Said the court: "The certificate is 
in the usual form, embracing all the re- 
quisites prescribed by the rule. It is, how- 
ever, within the official knowledge of the 
court, and is admitted, that the applicant 
was recently indicted for obtaining goods 
under false pretenses. The certificate is 
not conclusive of the truth of the facte 
contained in it. The language of the 
rule is that ' no person shall be admitted 
to examination unless he shall be of good 
moral character.' The certificate is the 
usual proof, but it is not conclusive. It 
may be founded in mistake or want of 
proi>er information. If it appeared by the 
record of conviction that an applicant had 
been convicted of larceny, the court would 

^tate V. Wintom ii Oreg. 4S6: see alao Ex parte WaU, 
107 U. S. aSi; In re An Attorney, 86 N. Y. s^ Ex parte 
Cole, I McCrary, 40s: In re Davies, 93 Pa. St. xi6. 

tin re Attorney's License. 11 N. J. L. 34$. 
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not admit him to examination on a cer- 
tificate of his good moral character. They 
would immediately, upon proof of such 
facty strike his name from the roll after 
his admission. 

"The power of the court to reject the 
applicant on the ground of moral delin- 
quency is dear and unquestionable. The 
power, it is admitted, is one of great del- 
icacy and should be exercised with ex- 
treme caution and with a scrupulous re- 
gard for the character and rights of the 
applicant. But, on the other hand, the 
standing of the profession must not be 
disregarded nor must the court shrink 
from the performance of a clear duty, 
however embarrassing.'' 

It was held, therefore, in this case, that 
the application should be denied unless 
the applicant should upon oath purge 
himself of the imputed delinquency or 
by satisfactory proof relieve himself from 
the charge.* 

Fraud in securing admission to the bar 
in one State by concealing the fact that 
the applicant, though he had been, as he 
professed, previously admitted to the bar 
in another State, had been there suspend- 
ed from practice, is a sufiBcient ground 
for revoking the order admitting him as 
an attorney and counsellor, f And where 
an attorney, when moving for the admis- 
sion of a person as a member of the bar, 
concealed the fact, within his own knowl- 
edge, that the board of examiners had re- 
ported adversely upon such application 
upon charges aiSecting the moral char- 
acter of the applicant, it was held that 
the attorney was guilty of such a want 
of fidelity to the court as would justify 
his suspension, t 

*In re Attorney 's License, ai N. J. L. 34$. 
tin re Lowenthal, 61 Cal. 12a. 
tin re Derlnger, la Phila. 117. 



It would be a salutary extension of the 
principle of this last case if lawyers who 
certify that applicants for admission to 
the bar are of good moral character, when 
they know the contrary, should themselves 
he deemed subject to supervision, for 
thus deceiving the court 

These doctrines, which have been shown 
to be supported by the weight of authority 
in this country, have also been approved 
by recent English decisions. Thus in one 
case* an attorney acting as clerk to a firm 
of attorneys, in completing the sale of cer- 
tain property, received the balance of the 
purchase money which he appropriated to 
his own use. On an application to strike 
him off the roll, it was held that, although 
the misconduct was not committed strict- 
ly in his professional character, yet as it 
was misconduct which would have pre- 
vented him from being admitted as an at- 
torney, the court would exercise its sum- 
mary jurisdiction to punish the miscon- 
duct, and he was accordingly suspended 
from practice. "I think,'' said Justice 
Lush, ''where misconduct is of such a 
character as would prevent a person from 
being admitted as an attorney, that we 
are bound to interfere after a person has 
been admitted as an attorney.'' 

The cases, as has been seen, generally 
declare that there are vices or irregularities 
of conduct which do not disqualify a 
lawyer for the honest and upright prac- 
tice of his profession, and these should 
not, therefore, be deemed a snflScient 
groand for his supension or disbarment. 
They have nowhere attempted, however, 
so far as appears, to state or describe 
what such vices are, but the courts 
in the exercise of a sound discretion 

•In re Hill, L. R. 3 Q. B. S43; S. P. In re BUke, 3 El. & 
El. 34. 
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will rarely misjudge aa to what errors 
of conduct oome within this category. 
Good and honorable lawyers have, as 
is well-known, sometimes been bad hus- 
bands, bad &ttiers, spendthrifts, too fond 
of indnlgence in liquor, etc., and yet 
the courts would not be likely to remove 
from the bar for such reasons, unless, 
perhaps, in extreme cases, where any such 
yices had become gpross and confirmed, 
and had destroyed trustworthiness. In an 
application for admission to the bar the 
courts might be more strict in their 
estimate of such yices and failings than 
upon an application to remoye or sus- 
pend from practice an attorney already 
admitted. In the hitter case the courts 
are yery loth to depriye an attorney of his 
official status and his means of liyolihood, 
and so cast discredit upon him, and are 
apt to require cogent reasons and clear 
proo£ In an application for admission to 
the bar, howeyer, it wiU rarely happen 
that any disclosure will be likely to be 



made of such yices and irregular habits. 
It is well settled that a iingle instance 
of wrongdoing may be deemed by the 
courts sufficiently serious to disclose bad 
moral character, and therefore warrant 
the disbarment of an attorney, as s. jr. tak- 
ing advantage of a woman cUent by fraud 
and frightening her by false statements 
into leaving the State so as to get posses- 
sion of her property;* selling copies of a 
client's letter to a third person interested 
in procuring them,! etc The single wrong 
act is held sufficient, not because it eofi- 
stituiei in itself bad character, but because 
it reveals bad character and raises the in- 
ference that the misconduct would be re- 
peated. The same principle must also be 
applicable in estimating the character of 
a candidate who seeks admission to the 
bar. 

*Stroat V. Proctor, 71 Me. aB8. 

tin re Hahn, ix Abb. M. €.03: to the same effect ere 
Matter of Gale, 7S N. Y.J16: People v. Green, 7 Colo. 237; 
In re Mnrray, n N. Y. St. Rep. IB31; In re Loew, s Hun, 
468; Baker v. Comm. 10 Bush (Ky.) Si9s: In re Peterson, 
3 Paige, Sio. 
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The seoond year of the New York Law 
School's existence is now coming to an 
end, and the first class to haye taken its 
complete course is about to graduate. The 
period of preparatory study is over, and 
the time for applying in the work of life 
the knowledge and the training thus far 
acquired is upon u& The point of view 
from which to regard such a Oommence- 
ment as this differs greatly from that in 
which we look upon the closing of a col- 
lege course. There the graduating class 
looks backward over four years spent in 
surroundings of a character unique and 



neyer to be repeated^ and is saddened at 
the thought The busy world outside 
beckons with bright allurements^ but the 
class would gladly linger a while before 
scattering o?er the land and plunging 
into the struggle. 

But here all is different To think of 
classic seclusion or academic shades in 
connection with the eighth floor of an 
office-building is so absurd that the yery 
mention of it eyokes a smile. And all 
haye been too busy, and too little thrown 
together, for many ties, hard to break, to 
haye been knitted. It has been a time 
of work, and the harder the work has 
been the better will be the results. So 
there is little sentiment or regret to hold 
our glance backward any longer, and we 
look forward at last, and pause, not for 
retrospect, but to gather up energy for the 
actual start in the race of life for which 
we haye been training. According to our 
seyeral temperaments the ftiture looks 
bright or dark or dubious, — howeyer that 
may be, we are Cmsc to face with it, and 
must fight in its conflicts and shoulder 
its responsibilities, eyery man for himself, 
to the best of his skill and his strength. 

Our work will no longer be cut out for 
us piece by piece, and to be done to the 
satisfaction of a friendly instructor; it 
must now be measured largely by our own 
judgment, and performed to suit a public 
neyer actiyely friendly and neyer satisfled. 
It can do us no good to expect a '* prim- 
rose path" to easy success, for howeyer con- 
fidently we may look for it at the last, 
the numbers that fall by the way show us 
how hard the road must be. 

Still, to fight against something has al- 
ways been the normal state of mankind, 
and all we can ask is a fair field and trust- 
worthy weapons. We may look upon our 
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Commencement in a way as the final gird- 
ing on of these our anns, and farther as 
an opportunity to show oar appreciation 
of what oar instractors have done to 
make us ready. The spirit which has al- 
ways been shown by the Faoalty to do 
eTerything in their power to fit as for the 
tests to which we are to be submitted, to 
meet every reasonable request, and aid 
our progress by all possible means, must 
always be remembered with recognition 
and gratitude by every graduate. That it 
is remembered will best be shown by the 
use which we may make of the knowledge 
to which they have helped us, and this 
personal feeling and memory will be our 
substitute for the attachment to an aca- 
demic aJma mater. 

A WORD or two as to the conduct of 
the commencement exercises may not be 
out of place. The details as to the 
arrangements are of course in the hands 
of the Faculty and the committee, and we 
may rest assured that they will be suit- 
able and appropriate, and announced in 
due time. It then remains for the class 
at large to remember that the ceremony 
marks the beginning of the careers of pro- 
fessional men and carry out the pro- 
gramme with the dignity called for by the 
occasion. 

Thb Couksbllob, as well as the Law 
School, has completed its second year, 
and may now be considered fairly on its 
feet, and filling its place in the ranks of 
legal periodical literature. A Board of 
Editors from the next class will be chosen 
and the magazine banded over to their 
control to be continued as the organ of 
the School, and we hope that all the sup- 
port that has been accorded to us will be 



transferred to them, and an even larger 
measure of encouragement bestowed upon 
their eflTorts. 

Thb pamphlet on the ^D wight Method 
of Instruction Compared with the Case 
Method'' which accompanies this year's 
catalogue well repays a careful reading* 
To those of us who are now completing 
the law school course, it is a matter of 
great gratification to see those principles, 
under which we have been instructed, 
clearly expounded and ably Tindicated. 
The arguments used by the writer appeal 
directly to one's reason. Yet as we have 
said before it seems to us that there is 
room for both methods, that they are 
not mutually exclusive but should pro- 
ceed along parallel lines. It is certain 
that a widespread interest is taken in the 
subject The Law Quarterly Review for 
April of this year contains an article on 
the ''D wight" method by Oeorge C. 
Austin, Esq., of the New York Bar, which 
all who have the opportunity should read. 
The same periodical contains an address 
by the Bt Hon. Sir Edward Fry on 
''Some Aspects of Law Teaching," de- 
livered at the opening of the law faculty 
of University College, Liverpool, Novem- 
ber 28th, 1892, and we quote a few sen- 
tences from it recommending, to all who 
may have the opportunity, a careful read- 
ing of the entire address: ''At first to 
myself as a student legal propositions often 
seemed to be all in the air — to be neither 
true nor false— neither reasonable nor un- 
reasonable because I did not appreciate 
their true meaning; but when I saw these 
applied to actual cases I felt their force 
and their real import The student there- 
fore who is in actual contact with legal 
business apjiears to me far mare likely to 
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to learn laiw (horoughly than the aeademie 
tiudmU; * * * The ezperienoe deriTed 
by actual contact with busineas is to the 
legal student what clinical instruction is 
to the young medical man." Thisoon- 
elnsion is supported by the fact that the 
greater part of the men at this school who 
stand foremost in scholarship have been 
doing active work in law offices at what- 
ever odd moments they have been able to 
find. 



STRIKES AND THE LAW. 

A recent number of the Railway 
Review contains a brief but suggestive 
article on the commercial and political 
considerations involved in the ''Ann 
Arbor" cases, which limited the right of 
looomotive engineers to strike while ac^ 
nally in the employ of railroads engaged 
in Interstate Commerce. Though fully 
conceding the right of the employees of 
railroad companies to organise for the 
better protection of their rights, the writer 
shows that the great American railroad 
system — ''a vast and complex organization 
formed by the co-ordination of many ele- 
ments, personal, commercial, financial and 
mechanical, and sustaining vitally im- 
portant relations to the commercial and 
social life of the nation " — ^is not a private 
undertaking but a great public and com- 
mercial necessity, the well-being of which 
is to a great extent the well-being of the 
whole country. Because of this quasi- 
public character of their employer the 
employees cannot be said to have identi- 
cally tiie same rights as the employees of 
a private concern. They are servants of 
the public while engaged in the employ 
of the railroads, and they owe a duty not 



only to their employers but to the public 
as well. 

Their right to go on a '' sympathetic 
strike" must always be subject to the 
paramount demands of public convenience 
and welfare, and therefore the engineers 
and firemen of railroads connecting with 
another railroad can not be allowed to 
interrupt a portion of the internal com- 
merce of the country, as a strat^c meas- 
ure for the purpose of forcing the latter 
railroad into compliance with the demands 
of its employees. Of course, the popular 
verdict on these cases will be mainly based 
up upon the strength of the conunercial 
consideration involved, but the legal as- 
pects of the question are no less interest- 
ing and important. 

We shall briefly consider the redress 
which an employer has at law and equity 
for injuries to his business resulting from 
the interference of third parties who in- 
duce his employees to leave him, and also 
the remedies granted him to prevent fu- 
ture injuries. The books seem to permit 
three methods of redressing wrongs al- 
ready inflicted or of restraining parties 
from inflicting them in the future: First- 
ly by an action at law for damages; sec- 
ondly by an injunction either prohibitory 
or mandatory, often united with a prayer 
for redress in damages for past injuries; 
and lastly by proceedings for contempt 
for disobedience to such injunction or for 
wrongful acts directed against an officer 
of the court, generally the receiver of a 
railroad in foreclosure suits. The early 
cases at law for damages are not strictly 
speaking instances of strikes or boycotts, 
but in their essential nature and in the 
principle underlying them they bear a 
strong analogy to the later cases. Appar- 
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ently the earliest instances* appearing in 
the books is the threatening of tenants 
^'80 that they departed from their tenures 
to the plaintiff's (the landlord's) damage." 
So the books also speak of a carious 
action by an abbot for roughly and 
violently disturbing the people who came 
to his chapel^ whereby the good abbot 
lost his offerings. Similarly, an action was 
allowed for ^threatening to mayhem and 
yex" the plaintiff's customers and work- 
men "whereby they durst not work or 
buy."t Evidently in these cases the violent 
intimidation of the tenants, the customers 
or the workmen was the ground for re- 
covery; peaceful interference by means of 
persuasion for example was not action- 
able. However, Lord Holt in commenting 
on the last case remarks that wilful inter- 
ference — which seems to be tantamount 
to what we now call boycott — would be 
actionable at law.J Goming to more re- 
cent times a leading case is found in 
Ma8sachusett8§ in which the plaintiff, a 
manufacturer of shoes and employing 
many shoemakers, was granted redress 
against persons who had induced his 
workmen to abandon the employment 
without his consent, thereby molesting 
him in carrying on his business and occa- 
sioning loss. The acts of such persons 
are unlawful and unwarrantable, and 
though the plaintiff has no claim to be 
protected against mere competition, he 
has a right to be free from malicious in- 
terference. In the case of the Old Domin- 
ion Go. V. McEennaJI the plaintiff cor- 
poration sued the defendants, — constitut- 
ing the "Executive Board of the Long- 

•^ H. 7 (1494.) 
tCro. Jac. 567. 
in East 373. 
§107 Mass., S55- 
1130 Fed. Rep., 48. 



shoremen's Union " for damages sustained 
by it through the unlawful action of the 
defendants in ordering and aiding in a 
boycott against the plaintiff's business as 
common carrier. The procurement of 
workmen to quit work in a body by out- 
siders, and to continue until the employer 
should accede to the demands of such out- 
siders constitutes in law a malicious and 
illegal interference with the employer's 
business which is actionable civilly, as well 
as punishable criminally. In many States 
we find statutory provisions by which all 
associations or combinations designed to 
interfere with or obstruct workmen in 
working or to intermeddle with the per- 
fect freedom of employers in the proper 
management and control of their business 
are made pro tanto illegal and all acts 
done in furtherance of such schemes and 
by such means are actionable. 

It will readily appear that the remedy 
at law, extending as it does only to past 
injuries, is entirely inadequate, and as in 
many other cases, equity steps in to re- 
strain future offences. Equity has always 
granted an injunction to restrain a threat- 
ened boycott or strike, when it clearly 
appeared that the law could not compen- 
sate in damages. The early cases in this 
country seem to proceed on the theory of 
nuisance. Thus where a defendant paraded 
before the door of plaintiff's auction store 
and also posted a placard cautioning 
strangers to beware of mock auctions in a 
conspicuous place in front of the store, it 
was held* upon application for an in- 
junction that such placard constituted a 
nuisance remediable by injunction. In a 
recent English casef the court restrained 
the acts of the officers of a trades-union, — 

•4 Sandf. Ch., 357. 
tL. R. 6 Eq., SSI- 
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who had given notice to workmen by 
means of advertisement and placards that 
they were not to hire themselves to plain- 
tiffs, pending a dispute between the parties 
upon the ground that the acts tended to 
the destruction of plaintiff's property, pre- 
venting them from continuing their busi- 
ness. In a strong opinion in the United 
States Circuit Court,* it was recently de- 
cided that injunction would lie against 
parties who attempted to intimidate em- 
ployees of a mining company, whereby it 
was embarrassed in carrying on its business 
and suffered loss. 

The third method of reaching third 
parties who interrere with employees to 
the detriment of the employer's business 
is by proceedings for contempt These 
cases are generally brought to protect re- 
ceivers of railroads against the intimida- 
tions of outsiders, which have for their 
purpose the crippling of the road by in- 
ducing the employees to desist from work- 
ing for the receiver and to leave his em- 
ployment. A receiver is an officer of the 
court whose duty it is to protect the pro- 
perty and operate the road under the 
direction of the court, f An interference 
with the receiver in the performance of 
his duty is a contempt of court, and 
though parties have a perfect right by 
persuasion and argument to induce em- 
ployees to abandon the employment, they 
cannot resort to threats or violence to 
accomplish their purpose. If they overawe 
the employees by demonstrations of force, 
thus preventing the receiver from operat- 
ing the road, they are guilty of a con- 
tempt of court. 

We may now consider the " Ann Arbor" 

^ceur D'Alene Mining Co. v. Miner's Union; si Fed. 
Rep.. 260. 

fU. S. V. Kane: 23 Fed. Rep., 74^; see also 7 Biss. $13* 
529. 



cases just decided in the United States 
Circuit Court by Judges Taft and Ricks. 
No full report of the decisions is as yet to 
be had,* but from the newspaper reports it 
appears that a suit was instituted by the 
Toledo, Ann Arbor and North Michigan 
B. R. Co. to compel the Pennsylvania 
R. li. Co., the Lake Shore R. R. Co. and 
other defendants to receive from it and 
deliver to it freight destined from one 
State to another, and commonly known as 
Inter-state freight. The bill which sought 
for a mandatory injunction was drawn to 
enforce a section of the Inter-state Com- 
merce Act which provides that it shall be 
unlawful for any Inter-state common car- 
rier to subject any person or corporation 
''to any undue or unreasonable prejudice 
or disadvautsge in any respect whatso- 
ever." The subject-matter being the con- 
struction and enforcement of an act of 
Congress, the court acquired jurisdiction 
because of the Federal question involved. 
Having shown at great length the right 
of a court of equity to compel the defend- 
ant railroads by mandatory injunction to 
receive and forward freight of the Toledo 
road. Judge Ricks decides that as a cor- 
poration can act only through their of- 
ficers, agents and employees, the man- 
datory provisions of the Inter-state Com- 
merce Law which apply to the corpora- 
tion apply with equal force to its officers 
and employees. An officer or servant of 
the railroad who refuses to comply with 
the order of the court is guilty of con- 
tempt; but this in no wise affects the ser- 
vant's right to quit the employ of the 
railroad. If, however, he remains a ser- 
vant of the company and refuses to do his 
duty, thereby violating the mandate of the 

*Since the writing of this, the cases have been reported 
in S4 Fed. Rep. 730. 746. 
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conrti he is guilty of contempt Of course 
nothing is clearer than the right of labor 
to strike and this right is abundantly re- 
cognized in the decisions, but it is also 
emphasized that persons in the quasi- 
public capacity of engineers or firemen of 
an Inter-state Commerce railroad are pub- 
lic oflScialSy through whom the corpora- 
tion acts and through whom it may be- 
come amenable to the proyisions of the 
Inter-state Commerce law. 

The liability of the servants of the road 
seems clear enough, but whether it ex- 
tends to an outsider, who induces or in- 
cites such servants to do the unlawful 
acts, admits of considerable doubt How- 
ever, the court holds that the chief ex- 
ecutive of the brotherhood of locomotive 
engineers (who had been made a defend- 
ant in the suit) could be enjoined from 
issuing or continuing in force any rule or 
order which would require any employees 
of the defendant railroads to refuse to re- 
ceive and to handle cars of freight which 
had been hauled over complainant's road; 
and also ''from in any way directly or in- 
directly endeavoring to persuade or in- 
duce any of the employees of the defend- 
ant railway companies not to extend to 
the complainant company the same facil- 
ities for interchanging or Inter-state traf- 
fic as arc extended by said companies to 
other railway companies/' One of the 
rules of the brotherhood is substantially 
that the engineers agree that whenever 
one of their comrades with the consent of 
the chief leaves the employ of one com- 
pany, the members employed by com- 
panies operating connecting lines will pre- 
vent the first from doing any business as 
a common carrier involving the inter- 
change of freight with connecting lines. 
This rule deprives the connecting lines of 



the benefit of the labor of their em- 
ployees, unless those companies consent 
to an act injurious to the first company 
and in direct contravention of the provis- 
ions of the Inter-state law. For such an 
act the companies as well as their em- 
ployees would be liable; and the court goes 
ftarther and holds that it has power to en- 
join the chief-executive of the brother- 
hood from advising or procuring the em- 
ployees to quit the service of the defend- 
ant companies '' for the puipose of causing 
wrongful, criminal and irreparable injury 
to the complainant The effect would be, 
not to compel the employees to remain in 
the service of the defendant companies 
against their will, but it would keep from 
them a wrongful influence which, if ex- 
erted, would be likely to cause such an 
injury." 

The decisions, as far as they affect the 
outsider, t. e, the chief-executive of the 
brotherhood, are rather dogmatic, no rea- 
sons being given other than those which 
have been quoted. Whether this part of 
the decisions will be sustained on appeal 
is doubtful at any rate. But as respects 
the servants of the connecting railways 
the decisions seem to be grounded on the 
solid foundations of law and common 
sense. It makes no difference to the ship- 
ping public whether transportation is pre- 
vented by the president of the road be- 
cause he declines to accept the freight, or 
by an axle-greaser who refuses to oil the 
wheels. Congress has enacted a law which 
has for its object adequate and fair ser- 
vice on the roads; why should it not go 
still further and prescribe that persons 
who are employed in Inter-state Com- 
merce shall be employed for definite 
periods or if indefinite that notice to quit 
shall be necessary? As the law stands to- 
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day the employees need only to quit em- 
ployment to escape the pnnishment which 
would be theirs if they remained the ser- 
vants of the company. Persons who enter 
the employ of a railroad engaged in Inter- 
state Commerce and therefore owing statu- 



tory duties to the public should not be 
allowed with impunity to cripple the rail- 
road and to xBnder impossible the dis- 
charge of the very dnty which the Inter- 
state Commerce Act imposes upon it. 
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